This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


I 


WARD  LAW  LIBRA© 


REPORTS 


CASES  AT  LAW  AND  IN  EQUITY, 


ARGUED  AND  DETERMINED 


SUPREME  COURfOF-ALABAMA. 


BY 

GEORGE  N.  STEW  A] 

AND 

BENJAMIN  F.  PORT! 

UB*< 


Vol.  IV. 

(Containing  a  portion  of  the  Decisions  of  January  aod  June  Terms,  1333.) 


TUSKALOOSA. 

PRINTED  BY  MARMADUKE  J.  SLAT)* 
1837. 


COPY-RIGHT  SECURED,  ACCORDING  TO  LAW. 


%skkmskus  <s>&  must  cviMftassa  awflmv* 

During  the  time  of  these  Decisions: 


Hon.  ABNER  S.  LIPSCOMB,  Chief  Justice. 
Hon.  REUBEN  SAFFOLD,  Associate       " 
Hon.  JOHN  M.  TAYLOR,        "  " 

_  \ 

PETER  MARTIN,  Esq.  Attorney  General. 
HENRY  MINOR,  Esq.  Clerk. 


'     * 


A  TABLE 


OF  CASES  REPORTED  IN  THIS  VOLUME. 


iNoTE. — "vs"  follows  the  name  of  the  plaintiff  in  error— "and,"  that  of  the  defendant. 


Allen  and  Thompson,  184 
Bank  of  Alabama  and  Walker,  215 
Bell  et  ux  and  Hogan,  2-0 
Berry  vs  Carter  et  ux,  „  &*7 
Bibb  and  Wyatt,  391 
Black  et  al.  and  Meek  &  Co.  374 
Brooks  and  Brown  vs  Maltbie,  96 
Caldwell  vs  Wallace,  282 
Canterbury  vs  Hill,  224 
Cai swell's  ex'or  and  Craig,  267 
Carpenter  vs  Jeter,  32b* 
Carpenter  and  Haurick,  adm'rs  and  Gar- 
row,  336 
Carter  et  ux  and  Berry,  387 
Casey  &  Heustis  ana  White,  212 
Cavannaugh  £*Tatum,  204 
Chandler  and  Tate,  417 
Childress  <fc  Baker  and  Hutcbins,  34 
Coats  and  Hemphill  et  al.  125 
Collingsworth  vs  Horn,  237 
Comptroller  and  Nichols,  154 
Condry  et  al.  vs  Henley  &  Murphy,  9 
Craig  vs  Cars  well's  ex  or,  267 
Creagh  ex'or  and  Waters,  81 
Creagh  ex'or  and  Waters,  410 
Cummings  vs  Tindall,  ex'or,  357 
Cummins  vs  Gray,  397 
Dale  vs  Mosely,  371 
Davis  vs  Hooper,  231 
Davis  vs  The  State,  83 
Davis  vs  Tuscumbia,  &c.  Rail-road  Co.  421 
DeSylva  vs  Henry,  409 
Drake  vs  Reed,  192 
Dufphy  et  al.  vs  Seaman,  et  al.  159 
Ellio.t  et  al.  vs  Gray,  for  use,  &c«  168 
Fitts  and  Sawyer,  365  | 
Garrow  vs  Carpenter  and  Hanrick,  ad'rs,  336 
Gates  vs  M'Daniel  et-ul.  69 
Goree  and  Hays,  170 
Governor,  for  use,  &c.  White,  et  al.  44 1  , 
Gray  and  Cummins,  397  j 
Gray,  for  use,  &c.  and  Elliott  et  al.  16S 
Greer  et  a\.  and  Wyxtt,  31  tf 
Hall  et  al  vs  Ragsdale,  252 
Hamilton  and  Robinson  &  Davenport,  91 
Hancock  vs  Tanner  &  Evans  262 


IIn**c1f,  'id hit  and  Mays  et  al.  222 

Hays  rs  Goree,                      _  170 

Hemphill  et  al  vs  Coats.       "  125 
Henley  &  Murphey  and  Condry  et  al.        9 

Henry  and  DeSylva,  409 

Hill  and  Canterbury,  224 

Hogan  rs  Be!l  et  ux.  2S6 

Hooper  and  Davis,  231 

Horn  and  Collingsworth,  237 
Houston  &  Gillespie  vs.  Sadler,  et  al.     130 

Hunt  vs  Lewin  and  Wyser,  13«J 

Hutch  ins  vs  Childress  &  Baker,  34 

In ne rarity  and  Ryder,  14 

Jeter  and  Carpenter,  326 

Johnson  vs  Perry,  45 

Johnson  vs  Sims,  330 
Judge  of  Wilcox  Connty  Court,  use,  Ac. 

vs  Plinrr,  332 

Kellar  and  Sprowl  et  al.          '  382 

Leo  arrt  Casey  vs  White,  adm'r.  178 

Le  w i u  a  1  id  Wyser  and  Hunt,  138 

Low  and  Rogers  and  Morris,  123 

M  altbie  and  Brooks  and  Brown,  96  • 

Mays  et  a  I.  vs  HasselJ,  adm'r.  222 

M '  Daniel,  et  al  and  Gates,  69 

M'Laughlin  and  Simpson,  88 

Meek  <fc  Co,  Black  et  al.  374 

Meredith  vs  Naish,  59 

Moore  and  Toney,  347 

Moore  vs  Wright,  84 

Morris  vs  Low  and  Rogers,  123 

Mosejey  and  Dale,  371 

Naish  and  Meredith,  59 

Nichols  vs  The  Comptroller,  154 

Nugent  vs  The  State,  72 

Perry  and  Johnson,  45 

Pe rrym an  and  Wiggins,  94 
Pharr  and  Judge  of  Wilcox  County  Court 

use,&c.  332 

Ragsdale  and  Hall  et  al.     :  252 
Keady,  adm'x  vs  Thompson's  atoVs,       52 

Reed  and  Drake,  192 ' 

Richards  vs  Vanner,  adm'r.         '    »  64 

Rives  and  Winston  and  Fenwicjk,  269 
Robinson  &  Davenport  vs  Hamilton,        91 

Ryder  vs  Innerariiy,  14 


vi 


TABLE. 


Sadler  et  a\.+nd  Houston  and  Gillespie,  130 

Sawyer  vsFitts, 

Seaman  et  al,  vs  Dufphey  et  al. 

Simpson  vs  M'Laughlin, 

Sims  and  Johnston, 

S prowl  et  al.  vs  Kellar, 

State  and  Davis, 

State  and  Nugent, 

Stebbins  and  Hunter  and  Swift  et  al, 

Swift  et  al.  vs  Stebb'uM  and  Hunter, 

Tanner  &  Evans  and  Hancock, 

Tatum  onrf  Cava  nnaugh, 

Tate  vs  Chandler, 

Thompson  vs  Allen, 

Thompson's  admVs  and  Ready,  adm'x, 

Tindall  ex'or  and  Cummings, 

Toney  vs  Mpore, 


365 
159 

88 
330 
382 

83 

72 
447 
447 
26*2 
204 
417 
184 

52 
357 
347 


TuBcnmbia,  Sue.  Rail-road  Co.  and  Davis  421 

Vanner,  adm'r  and  Richards,  64 

Walker  vs  Bank  of  Alabama,  215 

Wallace  vs  Caldwell,  282 

Waters  vs  Creagh,  ex'or,  81 

Waters  vs  Creagh,  ex'or,  410 

Wheelock  vs  Wright,  163 

White,  adm'r  and  Lee  and  Casey,  378 

White  vs  Casey  and  Huestis,  212 
White  et  al  and  The  Governor,  for  use, 

&c.  441 

Wiggins  vs  Perryman,  94 

Winston  and  Fenwick  vs  Rive*,  269 

Wright  vs  Wheelock,  163 

Wright  and  Moore,  84 

Wyatt  vs  Greer  et  al,  318 

Wyatt  vs  Bibb,  39} 


REPORTS 


THE  DECISIONS 


or 


THE  SUPREME  COURT  OP  ALABAMA, 

JANUARY  TERM,  1833. 


CoKDRY,  ct  at  VS.  HExNLEY  &  MlJRPHEY. 

1.  In  proceedings,  by  motion,  under  the  statute,  against  ft  con- 
stable and  his  mireties,  for  failing  to  return  an  c vocation,  it  is 
not  error  to  proceed  to  trial  and  judgment  without  a  declara- 
tion. 

2.  In  such  case  a  jury  is  not  essential,  unless  specially  request- 
ed by  the  parties:  but  if  one  U  inipanneled  and  render  u  ver- 
dict, it  is  not  error. 

St  In  proceedings  like  these,  before  n  justice  of  the  pence,  it  id 
not  error  to  render  judgment  in  favor  of  the  plaintiffs  in  their 
firm  name. 

In  error  from  Jefferson  County  Court. 

This  was  a  motion,  submitted  before  a  justice  of 
the  peace,  and  carried,  by  certiorari,  into  the  Coun- 
ty Court.     It  appeared  that  aa  execution  had  been 

4s.  &  p.  2 
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CONDRY,  Ct  nl.  VS.   HENLEY  &  MURPHEY. 


committed  to  Conclry,  who  was  a  constable,  which 
he  had  filled  to  return;  and  the  motion  was  made 
under  the  statute,  against  him,  and  the  sureties  to 
his  bond.  It  was  assigned  in  error,  here,  in  refer- 
ence to  the  judgment  of  the  County  Court — first, 
that  no  declaration  was  filed  in  the  cause :  second, 
that  a  jury  was  sworn  to  try  the  issue,  when  none 
was  formed  :  third,  that  the  motion  did  not  disclose 
the  christian  names  of  the  defendants  in  error. 

Shortridge,  for  plaintiff — Peck,  contra. 

Taylor,  J. — This  case  originated  before  a  justice 
of  the  peace,  and  was  a  motion  against  a  constable, 
for  not  returning  an  execution  which  had  been  de- 
livered to  him  for  collection.  The  motion  was 
against  the  constable  and  his  securities,  according  to 
the  statute.  The  justice  rendered  a  judgment  a- 
gainst  the  plaintiffs  in  error,  who  were  the  defend- 
ants before  him;  and  the  cause  was  carried  into  the 
County  Court,  by  certiorari. 

Several  assignments  of  error  have  been  made — 
the  first,  of  which  is,  that  "  the  plaintiff*"  (the  de- 
fendants in  error)  "  proceeded  to  trial  and  judgment 
without  a  declaration. " 

The  statute  evidently  contemplates  a  summary 
mode  of  proceeding  in  cases  of  this  kind.  It  re- 
quires that  a  notice  shall  be  served  upon  the  consta- 
ble, and  his  securities,  which  is  the  mode  in  which 
all  summary  proceedings  are  commenced  under  the 
different  statutes  which  prescribe  them,  except  in 
particular  instances,  when  the  motion  is  authorised 
without  either  notice  or  the  service  of  process. — 
"When  a  sheriff  is  proceeded  against,  for '  failing  to 
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return  an  execution  which  issues  from  a  court  of  re- 
cord, a  notice  has  first  to  be  served  upon  him ;  and 
in  that,  and  all  similar  c:ises,  declarations  are  dis- 
pensed with.  It  can  not  be  supposed  that  it  was  in- 
tended to  require  regular  pleadings  to  be  filed,  when 
a  case,  like  this,  is  taken,  by  appeal  or  certiorari, 
into  a  court  of  record,  when  nothing  of  the  kind  is 
recessary  in  similar  cases,  originating  in  those  courts. 
No  declaration  therefore   was  necessary. 

The  next  assignment  is,  that  "a  jury  was  sworn 
to  try  the  issue,  when  no  issue  was  formed. " 

It  is  believed  that  no  jury  was  necessary,  unless 
one  of  the  parties  requested  that  the  facts  should  be 
submitted  to  one.  If  this  had  been  done,  it  would 
have  been  the  duty  of  the  Court  to  have  directed  such 
an  issue  to  have  been  made  up,  as  would  have  se- 
cured a  verdict  upon  the  facts  involved  in  the  case. 
As  it  does  not  appear  from  the  record  that  any  ap- 
plication was  made  to  the  Court,  which  authorised  it 
to  direct  an  issue,  we  must  believe  that  none  such 
was  made. 

It  has  been  several  times  decided  by  this*  Court^ 
that  if  a  verdict  has  been  returned  in  a  case  in  which 
the  Court  was  authorised  to  act  without  a  jury,  it 
was  not  error;  as  we  would  presume  the  parties  con- 
sented to  this  mode  of  trial,  and  the  Court  has,  at 
last,  to  render  a  judgment  in  the  case.  Thus,  in  ap- 
peals from  justices,  where  the  amount  in  controver- 
sy is  less  than  twenty  dollars,  the  law  declares  that 
the  Court  shall  proceed  to  try  the  cause,  and  render 
judgment  without  a  jury  :  yet  it  is  no  error  for  a  ju- 
ry to  be  sworn,  and  to  render  a  verdict  in  such  case. 
Unless  the  verdict  accords  with  the  opinion  of  the 


13 


CASES  DETEHMtNEt) 


CONDRV,  Ct  Itl.  V9.  HENLEY  &  MURPHET. 

Court,  it  might  ho   disregarded,   and  the  judgment 
rendered  as  if  there  had  been  no  jury  sworn. 

The  third  assignment  is,  that  there  was  error  in 
rejecting  the  plea  in  abatement,  of  the  plaintiffs  in 
error. 

The  object  of  the  plea  was  to  abate  the  suit,  be* 
cause  the  motion  hid  been  made  by  Henley  &,  Mur- 
phey  as  a  firm  without  selling  out  their  christian 
names. 

There  is  no  doubt  that  this  would  be  a  fatal  defect 
in  a  suit  regularly  commenced  in  a  Court  of  record, 
but  our  statutes  are  very  comprehensive  in  curing  de- 
fects in  proceedings  before  a  justice  of  the  peace,  and 
it  is  right  they  should  be  so.  This  very  useful  class 
of  officers  can  not  be  expected  always  to  be  So  con- 
versant with  legal  niceties,  as  to  conduct  their  pro- 
ceedings according  to  the  strict  rules  which,  of  ne- 
cessity, prevail  in  Courts  of  record ;  the  amounts  con- 
tested before  them,  are  small,  and  it  would  be  cruel 
to  subject  their  judgments  to  reversal  for  slight  er-i 
rors,  an.d  thereby  involve  the  p^rty  who  has  right 
ton  his  side,  to  heavy  costs,  amounting  often  to  more 
than  the  sum  in  controversy,  when  the  suit  has  been 
fairly  tried  opbn  the  merits.  We  therefore  believe 
this  Court  would  not  be  authorised  to  reverse  a  judg- 
ment, because  a  justice  had  issued  his  warrant,  or 
rendered  judgment  in  favor  of  or  against  partners  by 
their  partnership  name.  If  it  became  necessary,  af- 
ter an  appeal,  to  file  a  declaration,  and  plead,  it  would 
be  required  that  the  pleadings  should  regularly  set 
otetthe  names  of  the  parties:  but  in  this  case  it  was 
pot  necessary. 

The  fourth  assignment  relates  to  the  matters  con- 
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fained  in  the  second  set  of  exceptions,  which  were 
taken  to  the  opinions  of  the  Court  below. 

From  the  record,  it  appears  that  these  exceptions 
were  taken  by  the  defendants  in  error  during  the 
progress  of  t he  trial.  It  is  insisted  that  this  is  a  cle* 
rical  mistake;  but  this  is  not  so  evident  from  the 
whole  or  any  part  of  the  record  as  to  authorise  us  to 
act  upon  that  presumption,  and  the  counsel  for  the 
defendants  in  error,  who  was  also  of  counsel  in  the 
County  Court,  affiimsthat  no  such  mistake  has  been 
committed. 

The  judgment  must  be  affirmed. 
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RYDER  VS    INNERARITY. 

1.  A  certificate  of  confirmation  issued  bv  the  register  and  recei- 
ver of  a.  land  office,  acting  as  commissioner*,  under  the  act 
of  congress  of  the  8th  IV! ay  1822,  is  competent  as  evidence  in 
the  courts  of  this  State,  in  trespass  to  try  title,  between  one 
claiming  under  such  certificate,  and  another,  claiming  by  pos- 
session. 

2.  And  this,  notwithstanding  such  certificate  is  unaccompanied 
by  any  separate  and  distinct  warrant  of  survey  or  location. 

3.  A  transcript  of  the  title,  upon  whi'h  such  certificate  is  found- 
ed, taken  from  the  land  office,  properly  authenticated,  and 
proved  to  be  a  true  copy,  by  a  competent  witness,  can  not  be 
rejected,  as  evidence,  on  the  ground  that  if  appears  to  be  a 
sworn  copy  of  a  translation  of  the  original. 

4.  A  decree  in  chanceiy,  authorising  a  sale  of  all  the  real  es- 
tate of  a  party,  is  good,  as  evidence,  against,  all  the  world,  so 
fur  as  the  transfer  of  the  right,  of  such  party  to  another,  or 
to  a  purchaser  under  such  decree,  is  concerned. 

This  was  an  action  of  trespass,  to  try  the  title  to  a 
certain  lot  of  land,  situated  in  the  town  of  Mobile; 
and  was  prosecuted  in  the  Circuit  Court  of  that 
Counly,  by  Innerarity,  against  Ryder.  On  the  tri- 
al below,  a  verdict  was  rendered  in  favor  of  the 
plaintiff;  and,  by  a  bill  of  exceptions,  the  case  was 
removed  into  I  his  Court. 

The  evidence  introduced  to  support  the  claim  of 
Innerarity,  was,  first— a  certificate  of  the  Register 
and  Receiver  of  the  land  Office,  at.  Jackson  Cour: 
house,  in  the  Slate  of  Mississippi,  specifying  that 
the  claim  No.  22,  in  the  report  of  the  Register  and 
Receiver,  No.  7,  had  been  confirmed;  and  that  the 
heirs  of  Issabella  Campbell  were  entitled,  thereby, 
to  a  certain  lot  of  laud,  lying  back  of  the  town  of 
Mobile;  which  lot  contained  three  arpents  of 'land. 
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Second— a  transcript  from  the  land  office  of  the  pro-* 
per  district,  of  a  Spanish  title,  whereon  said  certifi* 
cate  was  founded  :  and  by  which  it  appeared,  that 
the  particular  lot  of  land,  in  question,  had  been 
granted  by  the  Spanish  commandant,  Cavetano  Pe- 
rez, in  1810,  to  t he  said  Issabella  Campbell. 
.  Innerarity  then  deraigned  his  title  to  said  lot  from 
the  said  Issabella  Campbell,  to  John  Forbes  &  Co., 
and  from  said  said  Forbes  &,  Co.  1o  himself.  The 
conveyance  from  Forbes  &,  Co.  to  the  plaintiff  was 
founded  upon  a  decree  in  Chancery,  rendered  by  the 
Circuit  Court  of  Mobile,  on  a  bill,  filed  by  Innera- 
rity, surviving  partner  of  said  firm,  praying  a  sale 
of  the  lands  of  the  company,  for  the  purpose  of  clos* 
ing  its  concerns;  and  which  had  been  effected,  in 
due  course  of  law.  Under  this  decree,  the  lot  of 
land  in  question  had  been  sold,  and  Innerarity  was 
the  purchaser. 

The  defendant  below  gave  no  paper  title  in  evi- 
dence, but  relied  on  possession  alone;  and  he  ob- 
jected to  the  reading  in  evidence  of  the  certificate 
above  mentioned,  on  the  part  of  the  plaintiff:  first— 
because  said  certificate  was  not.  evidence  of  title,  by 
the  laws  of  the  laud,  against  a  defendant  in  posses- 
sion ;  and,  secondly,  because  the  said  certificate  was 
unaccompanied  by  any  warrant  of  survey  or  location: 
but  these  objections  were  overruled,  and  the  certifi- 
cate was  permitted  to  be  read  to  the  jury. 

The  defendant  further  objected  to  the  reading  of 
the  Chancery  record  as  evidence,  because  the  said 
defendant  was  not  a  party  to  the  said  decree,  or  the 
suit  upon  which  it.  was  founded  :  and  also  because, 
at  the  time  of  the  pendency  of  the  said  Chancery 
suit ;  and,  also,  at  the  time  of  the  entry  of  said  de- 
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cree  thereon,  the  said  defendant  held  the  premises 
in  question,  adversely  to  the  plaintiff';  and  because 
the  said  premises  were  not  mentioned  or  described 
in  said  decree  :  but  this  objection  was  also,  overrul- 
ed, and  the  record  aforesaid  was  read,  as  evidence,  to 
the  jury. 

The  case  was  argued,  on  the  part  of  the  plaintiff  in 
error,  by  Mr.  Elliott;  and  on  that  of  the  defendant, 
by  Mr.  Acre. 

On  the  part  of  the  plaintiff,  it  tvas  contended,  that 
the  certificate  in  question,  of  the  register  ar;d  receiv- 
er, unaccompanied  by  a  warrant  of  survey  or  order 
of  location  ought  not  to  have  been  permitted  to  go 
to  the  jury  as  evidence  of  the  plaintiff's  right  to  the 
premises  in  question — first,  because  said  certificate 
merely  stated,  that  the  legal  representatives  of  Issa- 
bella  Campbell  were  entitled  to  a  patent  for  a  lot, 
containing  three  arpents,  situate  back  of  the  town  of 
Mobile,  and  claimed  by  virtue  of  a  Spanish  order  of 
survey,  dated  10th  August,  1S10,  to  be  located  ac- 
cording to  the  laws,  usages  and  customs  of  the  Spa- 
nish government. 

It  is  conceded,  by  the  bill  of  exceptions,  that  no 
warrant  of  survey,  or  order  of  location,  accompanied 
the  certificate.  Without  such  warrant  pr  order  of 
survey,  or  other  legal  proof  of  the  identity  or  locali- 
ty of  the  land,  it  would  be  void  in  law,  for  uncer- 
tainty; and  would  not  be  issued  in  pursuance  to  the 
requisitions  of  law,  and  could  have  no  application 
to>  the  lot  in  controversy.  The  various  acts  of 
Congress,  in  relation  to  the  settlement  and  adjust- 
laeiftpf  land  claims,  below  the  31°  of  N.  Lat.  have, 
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ftom  frequent  reference,  become  familiar  to  the 
Court.  Their  construction  has  been  settled  by  this 
Court,  in  the  case  of  HaUet  vs.  Eslava,  3  Stewart  & 
Porter,  105,  and  Gougett  vs.  Lewis,  lb.  184. 

The  Court  will,  doubtless,  recollect,  that  as  direc- 
tory to  the  principal  deputy  surveyor,  where  the  pre- 
cise location  is  attempted  to  be  fixed,  the  registers  and 
receivers  are  required  to  issue  to  him,  warrants  of 
location,  as  was  done  in  the  cases  above  referred  to. 
This  was  not  done,  here — and  he,  doubtless,  made 
the  survey,  not  accordiag  to  the  directions  of  the  re-* 
gister  and  receiver,  but  according  to  the  instructions 
of  the  party  in  interest,  Mr.  Innerarity.  It  is  believe 
ed  that  Innerarity  can  take  nothing,  thereby— nof 
can  his  claim  derive  any  additional  validity  there- 
from. 

If,  as  auxiliary  to  the  certificate,  we  refer  to  the 
transcript  of  the  Spanish  title,  for  the  purpose  of 
determining  the  locality  of  the  grant,  or  its  validity, 
an  insuperable  objection  stares  us  in  the  face.  The 
translation  of  the  grant  in  question,  and  the  tran- 
script from  this  translation  are  not  the  highest  legal 
evidence  of  which  the  case  is  susceptible.  It  was 
not  pretended,  on  the  trial,  that  the  original  was  lost, 
nor  was  its  absence  accounted  for.  It  should  have 
been  produced. — The  signatures  to  the  grant,  should 
have  been  established  by  competent  testimony — - 
because  it  might  have  been  a  forgery — it  may  have 
been  incorrectly  translated.  That  a  certificate  has 
been  founded  and  issued  upon  it,  does  not  alter  the 
case  ;  be6&ise  the  proceeding  was  wholly  ex  parte, 
and  that -certificate  is  defective  for  want  of  identify-' 
ing  the  lands  in  question,  unless  resort  be  had  to  the 
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grant.  But,  it  is  believed,  that  the  Court  has  alrea- 
dy passed  upon  this  point,  in  the  case  of  Hallett  vs. 
Eslava. 

We  next  contend,  that  the  decree  in  Chancery  re^ 
ferred  to,  in  the  bill  of  exceptions,  under  which  In- 
nerarity  assumes,  that  the  title  of  John  Forbes  &  Co. 
was  vested  in  him,  and  which  was  read,  to  establish 
this  fact,  ought  to  have  been  excluded  from  the  ju- 
ry, in  the  Court  below;  because  Ryder  was.  not  a 
party  or  privy  thereto,  and  claimed  no  right  or  title 
under  them;  and  because,  at  the  rendition  of  said 
decree,  he  held  adversely  to  them;  and  because  the 
action  is  in  Innerarity's  own  name,  and  in  his  own 
right:  and  the  said  decree,  if  it,  were  admissible  evi- 
dence, and  valid  against  Ryder,  decrees,  "that  all 
the  real  estate,  situate  in  the  State  of  Alabama,, 
standing  in  the  name  and  style  of  John  Forbes  & 
Co.,  by  whatever  title,  or  in  whatever  name  thesanie- 
may  be  held,  be  divested  out  of  the  heirs  and  devi- 
sees of  John  Forbes,  and  vested  in  the  said  com- 
plainant, James  Innerarity,  as  acting,  surviving  part- 
ner, of  the  said  late  firm  of  John  Forbes  &  Co.,  for 
the  benefit  of  the  devisees  of  the  said  late  firm,  and 
of.  the  heirs  and  devisees  of  the  said  John  Forbes 
&  Co.,  and  of  the  creditors  of  the  said  late  late  firm 
of  John  Forbes  &  Co." 

It  is  laid  down,  as  a  general  rule,  that  a  verdict, 
or  judgment  is  (evidence  only  between  the  same  par- 
ties or  privies,  or  such  as  claim  under  them. — 3  John. 
8;   IS  lb.  352. 

No  one  can  take  benefit  by  a  verdict,  who  had 
not  been  prejudiced  by  it,  had  it  gone  contrary. — 
1  Munford,  394 
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Saffold,  J. — The  action  was  trespass  to  try  the 
4itle  to  a  lot  in  the  town  of  Mobile,  and  to  recover 
damages,  for  the  detention  pursuant  to  the  statute, 
brought  in  the  Circuit  Court  of  Mobile.  Innerari- 
ty,  as  plaintiff  below,  effected  a  recovery,  from  which 
Ryder,  in  his  life-time,  sued  out  this  writ  of  error, 
and  which,  after  the  suggestion  of  his  death,  has  been 
prosecuted  by  his  heirs.  The  questions  for  revision, 
appear  from  exceptions  taKen  on  the  trial,  and  relate 
exclusively  to  the  admission,  by  the  Court,  of  evi- 
dence, offered  by  the  plaintiff  below,  which  was  ob- 
jected to,  by  the  then  defendant. 

The  first  document  thus  admitted  as  evidence, 
was  a  certificate  of  the  register  and  receiver  of  the 
land  office,  at  Jackson  Court  House,  Mississippi, 
acting,  ex  officio,  as  commissioners— certifying,  that 
the  claim,  No.  22,  in  the  report  of  the  commission- 
ers, No.  7,  was  confirmed.  This  certificate  bears 
date  the  4th  November,  1522,  and  is  in  the  usual 
form  for  lots  which  had  not  been  surveyed.  It  pur- 
ports to  have  been  issued  pursuant  to  the  act  of 
Congress,  of  the  8th  May,  1822,  entitled,  "  an  act, 
-confirming  claims  to  lots,  in  the  town  of  Mobile." — 
It  recognises  the  representatives  of  Issabella  Campbell 
(she  being  original  claimant,)  as  the  then  claimants 
anddeclaresa  confirmation  oftheirclaimasaefona/ion; 
and  that  they  were  "entitled  to  a  patent  for  a  lot  con- 
taining three  arpents,  situate  back  of  the  town  of 
Mobile,  and  claimed  by  virtue  of  a  Spanish  order  *>f 
survey,  dated  10th  August,  1810;  to  be  located  and 
.surveyed,  agreeably  to  the  laws,  usages,  and  customs 
of  the  Spanish  government,  and  the  laws  of  the  Uni- 
ted States,  in  such  cases  made  and  provided." — 
Then  follow  a  plat  and  certificate  of  the  survey,  ja 
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4ue  form,  by  the  principal  deputy  surveyor,  in  con- 
formity to  the  certificate  of  confirmation.  It  ascer- 
tains the  metes  and  bounds,  and  contents  of  the 
lot,  and  is  dated  in  1823, 

In  connection  with  which,  Intierarity  also  gave  in 
evidence  a  transcript  from  the  land  office  of  the  pro- 
per district,  of  the  said  Spanish  title,  whereon  said 
certificate  was  founded:  which  transcript  was  prov- 
ed by  a  witness  produced,  to  have  been  correctly 
copied  from  the  records  of  the  land  office,  in  which 
-said  Spanish  titles  had  been  filed,  under  the  act  of 
congress,  in  such  case  made  and  provided.     This 
Spanish  title  consists  of  a  petition,  by  said  Issabella 
Campbell,   to  the  Spanish  commandant  of  the  date 
.of  August  1, 1810,  as  -aforesaid :  stating  thai  she  was 
1  then  ah  inhabitant  of  Mobile,  and  was  anxious  to 
pbtain  a  tract  of  land,  which  was  vacant,  on  which 
to  employ  her  slaves,  in  making  a  garden— **  on  the 
back  part  of  the  town,  bounded,  on  the  south  side, 
-by  John  .Forbes :&Co.?s  land;  on  the  east,  by  Joac-> 
kirn: street,  and  on  the  other  sides,  by  vacant  land :" 
and  soliciting  the  commandant,  to  grant  her  a  title 
-for  three  or  four  arpents  of  land,  in  the  place  design 
i  Bated. 

To  which  is  annexed  an  order  of  the  comman- 
dant, granting  the  three  arpents  of  land  in  the  placet 
-mentioned,  and  a  direction  to  the  deputy  surveyor, 
;to  measure  the  same  for  her  use,  under. the  exact  con-> 
dition,  that  they  should  be  established  within  the 
.peremptory  term  of  one  year,  from  that  date ;  and 
then  she  should  apply  to  the  general  intendency,  for 
iher  title,  in  form.     Signed  "Cayetano  Perez. 

To  this  is  subjoined  the  certificate  of  the  register 
jq£  the  land  office,  dated  18th  November,  1828,  car- 
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tifying  the  same  to  be  a  true  extract  from  the  origi- 
nal record  of  the  ciaim,  as  aforesaid,  from  the 
book  of  written  evidence  of  claims,  then  in  his  of- 
fice; and  that  a  certificate  of  confirmation, .  by  the 
commissioners,  for  the  same  had  been  granted,  as 
above  described. 

The  other  portion  of  the  evidence  objected  to,  but 
admitted  by  the  Court,  is  stated  thus,  that  "  the 
plairitiff  then,  deraigned  his  title  to  the  land  men- 
tioned in  said  Spanish  title,  and  said  certificate  from 
the'original  Spanish  grantee  or  donee,  to  John  Forbes 
&  Co.. by  a  conveyance  from  said  donee  or  grantee  to 
said  John  Forbes  &  Co.,  and  from  said  John  Forbes 
&  Co.  to  himself,  by  producing  and  reading  in  evi- 
dence, a  decree  in  Chancery," — which  was  exhibited. 
It  is  unnecessary  to  examine  the  legality  of 
of  the  Chancery  proceedings,  or  decree.  The  only 
objection  made  to  it,  as  evidence,  was,  that  the  defen- 
dant was  not  a  party  to  the  suit  or  decree  ;  that  he, 
at  the  time,  held  the  premises  as  an  adverse  claim- 
ant;  and  that  the  particular  premises  were  not  nam- 
ed or  described  in  the  decree.  It  may  be  noticed, 
however,  that  the  decree,  pursuant  to  the  object  of 
the  bill,  embraces  equally,  by  a  general  provision,  all 
the  real  estate  which  belonged  to  the  late  firm  of 
John  Forbes  &  Co.,  within  the  State.  Also,  that 
no  objection  is  made  to  the  title,  as  deraigned  from 
the  Spanish  grantee  or  donee,  to  John  Forbes  &  Co. 
It  is  stated  to  have  been  by  a  conveyance  from  the 
one  to  the  othor,  and  is  presumed  to  have  been  le- 
gally executed,  and  duly  proven. 

The  grounds  of  exception  to  the  certificate,  as  evi- 
dence, are  stated  to  have  been — that  it  was  not,  by 
law,  evidence  of  title  against  a  defendant  in  posses- 
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description  of  these,  from  the  acts  of  1803  and  1804, 
to  that  under  which  this  certificate  issued,  are  to  be 
construed  as  statutes  in  pari  materia;  that  they  all 
have  a  necessary  dependence  on  each  other;  and  that 
certificates  of  the  same  kind,  under  either,  are  of  the 
same  dignity,  and  have  the  same  legal  effect.  My 
opinion  remains  the  same.  This  certificate  was  is- 
sued by  the  commissioners  of  the  land  office,  pursu- 
ant to  the  act  of  the  8th  May,  1822,  "confirming 
claims  to  lots  in  the  town  of  Mobile,"  &c. 

In  the  case  of  Hallett  vs.  Eslava,  it  was  shewn, 
from  ati  examination  of  the  several  previous  acts  of 
congress,  respecting  land  claims,  in  the  district  east 
of  Pearl  river,  and  the  act,  under  which  this  certifi- 
cate issued,  that  the  first  and  second  sections  of  the 
latter  recognised  all  proceedings,  legally  had  under 
thp  former  acts ;  and  declared  valid,  all  claims  to 
town  lots,  founded  on  complete  grants,  or,  on  any 
orders  of  survey,  requeues,  permissions  to  settle,  or 
other  evidences  of  claim,  existing  prior  to  the  20th 
December,  1803;  and  which  claims  of  either  kind, 
were  derived  from  the  French,  British,  or  Spanish 
authorities  :  also,  all  claims  to  lots,  founded  on  pri- 
vate conveyances,  which  were  passed  through  the  of- 
fice of  the  commandant,  or  other  evidence,  suppos- 
ed to  be  founded  on  grants  lost  by  time  and  accident ; 
provided,  in  each  case,  that  the  claims  had  been  re- 
ported by  the  cemmissioners,  as  required  by  the  acts, 
and  were  valid,  in  the  opinion  of  the  commissioners, 
.making  the  reports  thereon. 

The  fourth  section  of  the  same  acts  contains  a 
further  provision,  which  appears  fully  to  embrace 
claims  of  the  description  of  this.  It  is,  "  that  for  all 
other  claims  to  lots  in  the  town  aforesaid,  reported 
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as  aforesaid,  which  are  contained  in  the  report  of 
the  register  and  .receiver,  and  which,  hy  the  said 
report,  appear  to  have  been -built  upon,  or  improved 
and  occupied,  on  or  before  tho  15th  day  of  April, 
1813,  the  claimants  shall  be  entitled  to  grants  there- 
for, as  donations  :  "  Provided,  that  in  all  such  claims 
where  the  quantity  claimed  is  not  ascertained,  no 
one  claim  shall  be  confirmed  for  a  quantity  exceed- 
ing seven  thousand  two  hundred  square  feet ;  and 
provided,  also,  that  all  the  confirmations  and  grants 
piovided  to  be  made  by  this  act,  shall  amount  only 
to  a  relinquishment,  forever,  on  the  part  of  the 
United  States,  of  all  right  and  title  whatever,  to  the 
lots  of  land  so  confirmed  or  granted." 

The  5th  section  provides,  that  the  Commissioners 
"shall  have  the  same  power  to  direct  the  manner  in 
which  all  lands  confirmed  by  this  act.  shall  be  located 
and  surveyed,  and  also  to  decide  between  the  parties  in 
all  conflicting  and  interfering  claims,  as  are  given 
by  the  act  entitled,  'an  act  supplementary  to  the 
several  acts  for  adjusting  claims  to  land  and  establish- 
ing: land  offices  in  the  district  east  of  the  islaud  of 
New  Orleans.' " 

It  appears  to  have  been  the  policy  of  the  govern- 
ment to  recognize  the  validity  of  all  inchoate,  as 
well  as  more  perfect  titles,  in  Mobile  and  the  adja- 
cent country,  existing  prior  to  the  !20th  December, 
1803 — about  the  time  ol  the  cession  of  the  eouniry 
by  France,  to  the  United  States:  also  to  respect  and 
confirm,  as  donations,  all  claims  arising  from  im* 
provement  and  occupancy  prior  to  the  15th  April, 
1813,  near  the  time  the  United  States  took  posses- 
sion of  the  country* 
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•  L.L.758.  The  act  last  referred  to,  is  that  of  1819  :a  the  11th 
section  of  which  provides,  that  the  surveyor  for  the 
lands  south  of  the  State  of  Tennessee,  shall,  with 
the  consent  and  approbation  of  the  President  of  the 
United  Stated,  appoint  a  principal  deputy  surveyor, 
for  the  lands  within  the  district  east  and  west  of  Pearl 
river;  "and  whose  duty  it  shall  be  to  survey,  or 
cause  to  be  surveyed,  by  his  other  deputies,  the 
lands,  the  claims  to  which  are  confirmed,  and  that 
are  directed  to  be  granted  as  donations,  where  the 
same  have  not  been  already  surveyed,  and  the  lands 
which  may  be  claimed  by  right  of  pre-emption, 
whenever  directed  by  the  register  and  receiver;  and 
■  to  execute  such  other  surveys  as  may  be  necessary 
for  the  ascertainment  of  the  lands,  the  title  or  claim 
to  which  is  embraced  in  the  Report  of  the  Com- 
missioners aforesaid. " 

It  was  also  provided  by  the  same  act,  that  the 
register  and  receiver  should  have  power  to  examine 
the  claims  recognized,  confirmed  or  provided  to  be 
granted,  by  the  provisions  thereof;  also  claims  to 
the  'right  of  pre-emption ;  and  that  they,  should 
make  out  to  each  claimant  entitled  in  their  opinion 
thereto,  a  certificate/according  to  the  nature  of  the 
case,  under  such  instructions  as  they  might  receive 
from  the  Commissioner  of  the  general  land  office; 
and  on  the  presentation  at  the  general  land  office  of 
such  certificate  for  a  confirmed  claim,  or  for  a  dona- 
tion, according  to  the  provisions  of  the  act;  and 
where  it  should  appear  to  the  satisfaction  of  the 
Commissioner  of  the  general  land  office  that  the 
certificate  had  been  fairly  obtained,  then  and  in  that 
case,  a  patent  should  be  granted  in  like  manner  as 
.  for  other  lands  of  the  United  States. 
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This  brief  examination  will  suffice  to  show  that 
the  act  of  8th  May,  1822,  under  which  this  certifi- 
cate issued,  placed  all  land  claimy  of  the  different 
kinds  mentioned,  on  the  same  ground  of  validity; 
declared  that  in  all  cases  of  claims  of  the  descrip- 
tion of  this,  in  favor  of  Isabel  Campbell,  which  were 
contained  in  the  report  of  the  register  and  receiver, 
and  favorably  reported  on,  "the  claimants  should 
be  entitled  to  grants  therefor,  as  donations;"  and 
which  grants  should  amount  to  relinquishments  for- 
ever on  the  part  of  the  United  States. 

How  far  the  certificates  were  conclusive  of  the 
rights  attempted  to  be  sustained  by  them,  is  a  dis- 
tinct question,  not  presented  by  this  record,  but  one 
on  which  an  opinion  was  intimated  in  the  previous 
cases  refered  to. 

As  respects  the  objection  that  this  certificate  was 
unaccompanied  with  any  warrant  of  survey  or  lo- 
cation, it  is  considered  a  sufficient  answer,  that  the 
act  of  1819  referred  to,  contains  a  sufficient  warrant. 
It  made  it  the  duty  of  the  surveyor  to  survey  the 
lands,  the  claims  to  which  were  confirmed  and  di- 
rected to  be  granted  as  donations,  where  the  same 
had  not  been  already  surveyed,  whenever  directed 
by  the  register  and  receiver;  and  to  execute  such 
other  surveys  as  might  be  necessary  for  the  ascer- 
tainment of  the  lands,  the  title  or  claim  to  which, 
was  embraced  in  the  report  of  the  commissioners. 
Nothing  appearing  to  the  contrary,  the  presumption 
is,  that  this  claim  was  contained  in  the  report  of  the 
commissioners,  and  that  the  report  was  favorable  in 
relation  to  it — indeed  the  certificate  refers  to  it,  as 
contained  in  the  commissioners'  report,  No.  7.  It 
may  be  added,   that  the  certificate  itself  contains  in 
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substance  a  warrant,  by  expressing  that  the  claim  is 
*Jto  be  located  and  surveyed  agreeably  to  the  laws, 
usages  and  customs  of  the  Spanish  government,  and 
the  laws  of  the  United  States  in  such  cases  made 
and  provided." 

It  is  further  objected  by  the  plaintiff  in  error,  that 
the  certificate  is  uncertain  as  to  the  identity  or  loca- 
tion of  the  lot;  that  it  only  expresses  the  contents 
to  be  "  three  arpents,  situate  back  of  the  town  of 
Mobile,"  and  claimed  by  virtue  of  a  Spanish  order 
of  survey,  dated  10th  August,  IS  10."  The  Span- 
ish order  of  survey  (in  connexion  with  the  claimant's 
selection,  as  already  shown)  describes  the  lot  to  be 
"  on  the  back  part  of  the  town,  bounded  on  the  south 
side  by  John  Forbes  &  Co's  land,  on  the  east  by 
St.  Joakim  street,  and  on  all  other  sides  by  vacant 
land."  The  plat,  with  its  accompanying  certificate 
of  survey,  by  the  principal  deputy  surveyor  of  the 
United  States,  purports  to  define  the  location  in  all 
respects,  with  precision.  But  it  is  contended,  he 
had«no  sufficient  data  for  his  government,  and  may 
have  regulated  the  location  by  the  direction  of  the 
claimant.  Whether  the  circumstance  of  his  having 
been  an  agent  of  the  government,  acting  under  offi- 
cial obligation,  would  preclude  any  objection  of  that 
kind  :  or  whether  there  may  not  have  been  evidence, 
aliunde,  to  satisfy  it,  are  not  (as  before  remarked,) 
questions  presented  for  our  consideration.  Theonly 
question  on  this  point  raised  by  the  record  is,  whe- 
ther under  the  circumstances  the  certificate  was  evi- 
dence for  what  it  could  prove.  It  is  also  objected 
that  the  transcript  of  this  claim  as  taken  from  the 
records  of  the  land  office,  were  inadmissible  as  evi- 
dence;  because  it  is  only  a  sworn  copy  of  a  trans- 
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lation  of  the  originals,  and  consequently  two  removes 
from  the  best  evidence,  when  the  original*  are  pre- 
sumed to  remain  within  reach  of  the  party;  and 
that  there  was  no  proof  of  the  signature  of  the 
Spanish  commandant  This  objection  is  supposed 
to  derive  strength  from  the  opinion  referred  to  in  the 
case  of  Hallttt  vs.  Ks!<ird,  and  from  a  late  decision 
of  the  Supreme  Court  of  the  United  Slates. 

The  expressions  relied  on  in  the  case  of  Haflett 
against  Eslava,  had  reference  alone  to  such  docu- 
ments as  had  not  passed  through  the  laud  office,  and 
undergone  the  scrutiny  of  investigation  required  by 
law  from  the  commis>ioncrs — such  as  had  not  receiv 
ed  any  sanction  from  this  government — such  as  were 
not  offered  in  aid  of  the  certificates;  but  such  as 
were  offered  in  opposition  to  thern.  When  offered 
with  that  view,  it  was  said,  a  "French  patent  ought 
to  lie  produced,  that  it  might  appear  whether  it  had 
-been  authenticated  by  any  authoritative  official  seal 
which  proved  itself,  or  could  be  proved;  or  its  ab- 
sence should  have  been  accounted  for  and  supplied 
according  to  the  rules  of  evidence" 

The  decision  of  the  Supreme  Court  of  the  United 
States,  to  which  allusion  has  been  made,  was  in  the 
case  of  The  United  Strifes  vs.  Arcdowh,  el  al*  The  •ePeten, 
circumstances  of  that  case  were  so  far  different  from691, 
these,  lhat  the  main  question  decided  in  that,  can 
have  no  direct  influence  on  this  case.  But  some  of  the 
principles  declared  by  that  Court,  are  supposed  to 
affect  1  he  character  of  the  evidence  of  this  certificate  ; 
and  of  the  Spanish  order  of  survey,  as  transcribed 
from  the  books  of  the  land  office.  The  counsel  on 
each  side,  claim  advantage  from  different  principles, 
expressed  in  the  same  opinion.     It  was  delivered  by 
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Mr.  Justice  Baldwin.  In  speaking-  of  the  estab- 
lishment of  land  claims,  he  said,  "  it  was  a  legal  pre- 
sumption that  public  and  responsible  officers  claitfi- 
ing  and  exercising  the  right  of  disposing  of  the  pub- 
lic domain,  dkl  it  by  order  and  consent  of  the  gov- 
ernment in  whose  name  the  acts  were  done;  that 
otherwise  the  confusion  and  uncertainty  of  titles  and 
papers  would  be  infinite,  even  in  this  country  ;  "  es- 
pecially in  the  States  whose  tenures  to  land  depend 
on  every  description  of  inceptive,  vague  and  inchoate 
equities,  arising  in  the  gradfc  of  evidence,  by 
the  various  intermediate  acts,  to  a  full  and  legal 
consummation,  by  patent  under  the  great  seal." — 
That  the  signature  of  the  officers  and  the  genuine- 
ness of  the  papers  must  be  proved  by  witnesses,  or 
authenticated  by  an  official  seal.  That  to  require 
any  farther  proof,  would  be  an  entire  novelty  in  our 
jurisprudence,  as  a  rule  of  equity,  or  principle  of  law' 
or  justice. 

He  also  declared  it  to  be  an  "  universal  principle, 
that  where  power  or  jurisdiction  is  delegated  to  any 
public  officer  or  tribunal,  over  a  subject  matter,  and 
its  exercise  is   confided  to  his  or   their  discretion — 
the  acts  so  done,  are   binding   and  valid,  as  to  the 
subject    matter;  and    individual    rights   will  not  bo 
disturbed,  collaterally,  for  any  thing  done,  in  the  ex- 
ercise of  that  discretion,   within    the   authority  and. 
power  conferred.       The   only  questions  which  can 
arise  between  an  individual  claiming1  a  right  under 
M^Whelt,1^  acls  done,   and  the   public,  or  any  person,  deny- 
423;2Pet.  jr)g  [[$  validity,  are  power  in  the  officer,   and   fraud 
563  in  the  party.      All  other  questions  are  settled  by  the 

227; iTs& decision  made,  or  the  act  done,  by  the  tribunal  or 
tefittlpS officer — whether  executive,*  legislative,6  judicial,0  or 
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special  ,a  unless  an  appeal  is  provided  for,  or  other  re-«20John.R 
vision,  by  some  appellate  or  supervisory  tribunal,  isiJaw.p#;c. 
prescribed  by  law.  521 

It  may  be  seen,  that,  these  remarks  are  used  with 
reference  to  claims,  or  evidences  of  titles  emanating 
from  other  governments,  than  those  under  whose 
laws  the  attempt  is  made  to  establish  thorn ;  and  that 
after  such  have  received  the  sanction  of  any  tribu- 
nal or  officer,  under  this  government,  legally  autho- 
rised to  investigate,  determine  and  report  on  their  va- 
lidity— adecision'so  made,  is  evidence  of  the  autho- 
rity and  genuineness  of  the  grant. 

The  same  opinion  remarks,  in  reference  to  many 
of  the  land  laws — particularly  those  by  which  we 
are  governed,  that  "these  laws  being  in  pari  mate- 
ria" and  referred  to  in  the  one  giving  jurisdiction 
to  that  Court,  they  must  be  taken  as  one  law.  That 
the  manifest  object  of  the  law,  in  directing  those 
claims  to  be  filed,  which  were  valid  by  the  laws  of 
nations,  was,  that  they  should  be  adjudicated  on  ac- 
cordingly, bv  the  authorised  tribunal.  That,"  to  * 
impute  to  congress  the  intention  of  directing  them 
to  be  filed,  described  and  recorded — and  forever  bar- 
red, if  not  so  recorded,  and  of  ordering  the  tribu- 
nal, to  examine  and  decide  on  their  validity;  and,  in 
the  same  sentence,  withhold  from  the  same  tribunal, 
the  power  of  doing  it,  by  the  principles  of  the  same 
law,  on  which  they  were  founded,  and  by  which 
they  were  made  valid,  would  be  utterly  incon- 
sistent with  every  rule  of  law."b  See  also,  Lacroiz*****™0* 
vs.  Chimberlain*  ^Wheat- 

These  principles,  it  is  conceived,  may  be  applied 
to  the  certificate  before  us,  and  to  the  Spanish  claim 
on  which  it  was  granted,  by  the    commissioners— 
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they  may  assist  in  determining  the  question  of  the 
admissibility  of  t he  former,  as  evidence.  When  the 
aid  of  our  statute  of  1810,  before  referred  to,  is  also 
invoked,  I  see'no  principle,  on  which  the  certificate 
of  confirmation  could  have  been  rejected,  when  of- 
ferred.in  evidence.  If  there  was  a*  necessity  for  going 
behind  it,  and  showing  any  of  the  evidence  on  which 
it  was  granted,  perhaps  it  could  only  have  been  that 
avowed,  as  the  object,  by  the  counsel  for  the  defen- 
dant in  error — the  better  to  identify  the  lot, , and  de- 
fine its  location. 

2.  The  other  exception  to  the  evidence,  received 
on  the  trial  is,  that  relating  to  the  admissibility  of 
the  decree,  shewing  a  conveyance  of  the  title  to  the 
lot,  from  the  firm  of  John  Forbes  &c  Co.  A  very 
brief  notice  is  sufficient  to  dispose  of  this  question. 

It  is  objected  only  that  the  plaintiff  in  error,  was 
not  a  party  to  the  suit  or  decree;  and  that  they  do 
not  name  or  describe  the  particular  premises. 

There  is  conceived  to  be  no  doubt  of  the  power 
of  Chancery,  (nor  is  it  questioned,)  in  a  proper  case, 
•  Aik.  Dig.  to  decree  a  conveyance  of  real  or  personal  estate.  — 
It  is  no  less  clear,  that  such  conveyance  may  be  evi- 
dence against  all  the  world,  equally  as  though  it  had 
been  voluntarily  made  between  competent  parties, 
on  sufficient  consideration,  and  with  all  legal  solem- 
nity. The  faot  that  there  may  have  been  an  ad- 
verse claimant  to  the  property,  can  make  no  differ- 
ence:  such  conveyance  affects  not  his  claim  or  title: 
it  only-transfers  the  right,  whatever  it  may  be,  of  one 
of  the  parties  in  the  suit,  to  another,  or  to  a  purcha- 
ser under  the  decree;  and  renders  it  neither  more 
nor  less  valid,  against  an  adverse  claimant,  and  stran- 
ger to  the  decree,  than  if  no  such  transfer  had  taken 
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place,  and  the  right  were  prosecuted  by  the  former 
proprietor.  The  adverse  claimant  has  only  the  same 
title  to  resist  in  either  event,  and  has  no  right  to  ob- 
ject, that  the  holder  of  the  opposing  title,  has  beetf 
changed,  by  this,  more  than  any  other  legal  mode  of 
conveyance.  The  objection  that  the  lot  was  not  par- 
ticularly, named  or  described,  in  Ihe  decree,  is  equal- 
ly unavailable.  The  object  of  the  suit  and  decree, 
was  to  effect  a  sale  and  conveyance  of  all  the  real 
estate,  belonging  to  the  firm  of  John  Forbes  &  Co., 
situate  within  this  State,  as  a  means  of  closing  the  bu- 
siness of  the  firm.  Such  are  the  directions  and  pro- 
visions of  thedec.ee — consequently,  there  can  be  no 
Uncertainty  whether  or  not  this  lot  was  embraced. 

The  opinion  of  the  Court  is,  that  there  is  noerror, 
ori  either  point  of  exception.  Let  the  judgment  be' 
affirmed.  '  • 

Taylor,  J.,  not  sitting. 


4  s.  &  p. 
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Hutchins  vs  Childress  &  Baker. 

1.  The  time  and  manner  of  introducing  and  closing  the  evidence 
in  a  suit,  are  necessarily  within  ihe  judicial  discretion  of  the 
presiding  Judge. 

2.  So,  where  a  witness  was  allowed  to  he  examined  in  n  suit, 
by  a  defendant,  after  the  plaintiff  had  closed  his  rehutting  testi- 
mony, on  the  ground,  (as  expressed  hy  'he  Court,)  that  new 
facts  h?d  been  disclosed,  such  decision  held  not  revisable  in 
error. 

3.  The  acts,  declarations,  or  admissions  of  one  of  two  partners, 
are  not  admissible  as'  evidence  to  disprove  a  plaintiff's  de- 
mand, in  a  suit  against  them  as  a  firm,  and  where  they  have 
jointly  plead  the  general  issue. 

4.  And  this,  nut  withstanding  oiher,  previous  evidence,  to  show, 
thai  such  partner  ivn-  the   agent  of  the   plntntifTiii  the  cause. 

5.  After  a  copartnership  has  been  established,  tilinruU,  an  an- 
swer in  Chancery  of  one  of  a  lirm,  is  competent  evidence  in  a 
suit  at  law,  against  the  company,  to  show  admissions  of  a 
plaintiff's  demand. 

6.  One  of  a  firm  cannot  discredit  the  admissions  of  his  co-part— , 
tier,  given   in   evidence  by   a  plaintiff,  against  them  joinily. 

» 

This  was  an  action  brought  by  Hulchins  against 
Childress  &  Baker  as  copartners,  before  a  justice  of 
the  peace,  in  Greene  county,  on  a  note  for  twenty- 
five  dollars,  made  by  the  firm.  Hutchins  obtained 
judgment;  an  appeal  was  taken  to  the  County  Court. 
There,  the  plaintiff,  Hutchins,  declared  against  the 
defendants,  as  copartners.  They  filed  a  joint  plear 
(in  short)  the  general  issue;  issue  was  joined  and 
verdict  found  for  t lie  defendants.  The  error  relied 
on  appeared  by  the  bill  of  exceptions,  which  dis- 
closed— 

I.  The  plaintiff  introduced  his  evidence;  after 
he  had  gone  through,  the  defendants  introduced 
theirs;  and  J-be'  plaintiff  introduced  his  rebutting' 
evidence.     After  he  had  closed,  the  defendants  in- 
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sisfed  on  examining  J.  A.  Bral,  a  witness.  The 
plaintiff  objected,  because  the  evidence  was  closed. 
The  court  overruled  I  he  objection,  and  suffered  ihe 
witness  to  be  examined,  on  the  ground  that  in  the  re- 
butting evidence,  new  facts  had  come  out.' 

2.  The  defendants  relied  011  payment.  They 
contended  that  goods  were  sold,  by  the  firm,  to 
Hutchins,  to  pay  this  debt  and  thirty-nine :  others — 
that  the  goods  were  immediately  resold  by  the  plain- 
tiff to  the  defendant,  Childress,  and  thai  he  was  to 
pay  for  thern  in  notes  with  certain  sureties.  The 
plaintiff  insisted  that  there  was  no  actual  delivery 
of  the  goods — no  separation  from  the  mass,  nor  in- 
voice delivered  to  the  plaintiff.'  The  defendants  in- 
sisted that  Baker  was  the  agent  of  the  plaintiff,  in 
the  transaction,  and  that  he  acted  on  behalf  of  the 
plaintiff.  No  express  authority  was  shown,  but  the 
defendants  offered  evidence  of  his  acts,  and  that  he 
was  reputed  the  agent  of  the  plaintiff.  The  goods 
remained  in  the  possession  of  Childress,  and  were 
sold  by  him  for  his  own  account,  and  the  notes  were 
not  tendered  nor  delivered  by  him  for  the  goods  to 
Hutchins,  according  to  the  terms  of  the  supposed 
purchase. 

The  plaintiff  moved  the  Court,  to  exclude  ail  ev- 
idence of  acts  of  agency  of  Baker;  because,  he  be- 
ing a  defendant,  he  could  not  be  an  agent  of  the 
plaintiff.  The  Court  ruled,  that  he  might  be  con- 
sidered as  agent  of  the  plaintiff,  (if  there  was  a  sde 
in  fact  of  the  goods  in  the  first  instance)  in  relation 
to  any  thing  subsequent,  between  the  plaintiff  and 
defendant,  Childress,  and  that  his  acts,  and  how  far 
the  plaintiff  had  assented  to  them  might  be  taken 
into  consideration,  and  were  proper  evidence,  con* 
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ducing  to  prove  a  fraudulent   combination   between 
Baker  and  the  plaintiff. 

3.  The  plaintiff  proved  that  Baker  several  times 
admitted  that  the  sale  had  not  taken  place,  and  that 
the  debts  were  still  due.  But  the  Court  suffered 
those  admissions  to  go  as  evidence,  only  so  far  as  rer 
lated  to  the  first  contract,  but  not  to  show  that  Chil- 
dress had  not  complied  with  the  terms  of  the  purr 
chase  said  to  be  made  by  him,  of  the  goods  of  the 
plaintiff. 

4.  When  Beal  was  last  examined  as  above,  the 
defendants  proved  by  him,  that  Baker  said,  that  the 
reason  why  the  plaintiff  would  not  receive  the  notes 

■of  Childress,  for  the  goods,  was,  that  he,  Baker, 
wanted  to  get  the  goods  himslf,  and  that  he  would 
not  receive  the  notes.  And  this  was  the  reason  givr 
en,  why  the  notes  were  not  tendered.  This  testi- 
mony was  objected  to,  as  not  being  an  admission 
made  by  Baker,  in  any  of  the  same  conversations  to 
which  the  plaintiff  had  examined  witnesses,  as  to  the 
admissions  of  Baker.  But  the  Court  overruled  the 
.objection,  though  it  was  an  admission  in  a  different 
conversation,  and  the  evidence  was  received  in  re- 
joinder to  new  evidence,  which  came  out  in  the  re-* 
butting  evidence  of  the  plaintiff,  in  relation  to  the 
agency, 

5.  The  plaintiff  gave  in  evidence,  an  answer  in 
chancery,  made  by  Baker,  to  a  bill  filed  against  him 
by  Childress.  In  this  answer,  Baker  admitted  that 
the  debts  were  for  money  loaned;  that  the  sale  of 
the  goods  had  not  taken  place;  that  Childress. had 
failed  to  comply  ;  that  he  was  not  the  agent  of  the 
plaintiff,  and  that  the  debts  were  atill  due  by  bim- 
i$lf  and  corpartner. 
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The  Court,  on  motion  of  the  defendants  excluded 
all  such  parts  of  the  answer,  as  related  to  his  deni- 
al of  the  agency,  to  the  contract  between  the  plain- 
tiff and  Childress,  and  his  admission,  that  Childress 
had  not  complied  will)  his  contract  of  purchase,;  and 
permitted  only  such  parts  as  admitted  the  original 
existence  of  the  debt,  and  that  it  was  unpaid,  as 
to  bim  and  Childress,  to  go  to  the  jury. 

6.  The  defendants  offered  evidence  to  discredit  the 
admissions  of  Baker,  which  was  objected  to,  by  the 
plaintiff,  but  admitted  by  the  Court,  on  the  ground, 
that  if  there  was  Evidence  to  establish  a  combina- 
tion, between  Baker  and  the  plaintiff,  evidence,  dis- 
crediting Baker's  admissions,  might  be  received. 

Argued  by  Slavart,  for  the  the  plaintiff  in  error. 

Saffold,  J. — The  questions  presented  for  revi- 
sion, arose  on  the  trial  of  an  appeal,  in  the  County 
Court  of  Greene,  from  a  judgment  of  a  justice. — 
The  plaintiff  in  error  was  also  plaintiff,  in  the  Coun- 
ty Court.  The  action  was  assumpsit,  against  the 
defendants,  as  copartners,  on  a  promissory  note,  giv- 
en by  them,  as  such. 

It  also  appears,  that  thirty-nine  other  cases,  simi- 
larly situated,  were,  at  the  same  time,  pending  in  the 
same  Court;  and  that  they  are  all  dependent  upon 
the  principles  of  decision,  which  must  govern  this. 
The  trial  was  had  on  the  general  issue  of  non-as- 
sumpsit, jointly  pleaded,  by  the  defendants.  A  ver- 
dict was  found,  for  the  defendants. 

The  questions  made,  grow  out  of  the  bill  of  ex- 
ceptions—so  much  of  which,  as  is  necessary  to  a  de- 
lusion on  tbe  law,  governing  this  case,  is  as  follow*! 
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The  plaintiff  having  introduced  the  evidence,  on 
which  he,  ar  first,  proposed  resling  his  case,  the  de- 
fendants introduced  theirs — then  the  plainiilT  intro- 
duced rebutting  testimony.  After  he  had  closed,  the 
defendants  insisted  on  examining  J.  A.  Beal,a  witness. 
The  plaintiff  objected,  because  the  evidence  was  clos- 
ed. The  Court  overruled  the  objection,  and  suffer- 
ed the  witness  to  be  examined — on  the  ground  that, 
in  the  rebutting  evidence,  new  facts  had  come  out. 

The  exceptions  further  show,  that  the  defendants 
attempted  to  prove  payment  of  all  the  notes  by  a 
sale  of  o'xuls  made  by  them  to  the  plaintiff,  in  dis- 
charge thereof.  That  the  goods  were  immediately 
resold  by  the  plaintiff,  to  the  defendant,  Childress; 
and  that  he  was  to  pay  for  them,  in  notes,  with  cer- 
tain securities. 

The  plaintiff  insisted,  that  there  was  no  actual  de- 
livery of  the  goods — no  separation  from  the  mass, 
nor  invoice  delivered  to  him. 

The  defendants  contended,  that  Biker  was  the  n- 
gent  for  the  plaintiff,  in  the  transaction  ;  and  that  he 
acted  ou  behalf  of  the  plaintiff.  No  express  autho- 
rity was  shewn,  but  the  defendants  offered  evidence 
of  his  acts,  and  that  he  was  reputed  to  bus  ic.h  agent. 
The  goods  remained  in  the  possession  of  Childress, 
and  were  sold  by  him,  for  his  own  account  ;  and  the 
notes  were  not  tendered,  or  delivered,  by  him,  for 
the  goods,  to  Hutohins,  according  to  the  terms  of  the 
supposed  purchase. 

On  objection,  by  the  plaintiff,  to  the  admissibility 
of  any  evidence,  of  acts  of  agency  by  Biker,  be- 
cause, being  a  defendant,  he  could  not  be  an  agent  for 
the  plaintiff — the  Court  ruled,  that  he  might  be  an 
agent  for  the  plaintiff,  (if  there  was  a  sale,  iu  fact. 
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of  the  goods,  in  the  fir>t  instance,)  in  relation  to  the 
subsequent  transaction,  between  the  plaintiff,  and  de- 
fendant, Childress,  and  that  his  acts,  and  to  what  ex- 
tent the  plaintiff  had  assented  to  them,  might  be  ta- 
ken into  consideration,  and  were  proper  evidence, 
conducing  to  prove  a  fraudulent  combination  between 
Baker  and  the  phiintdf. 

The  plaintiff  proved,  that  Biker,  several  times, 
admitted,  that  the  sale  had  not  taken  place,  ami  that 
the  debts  were  still  due.  But.  the  Court  suffered 
these  admissions  to  go  as  evidence,  only  so  far  as  re- 
lated  to  the  first  contract  ;  but  not  to  shew,  that 
Childress  had  not  complied  with  the  terms  of  the 
purchase,  alleged  to  have  been  made  by  him,  of  t lie 
goods  of  plaintiff.  The  C<>urt  also  admitted  evi- 
dence, offered  by  the  defendants,  (die  same  being  ob- 
jected to  by  the  pi aiutilf.)  of  the  declarations  of  Ba- 
ker, in  a  conversation,  distinct  from  any  concerning 
which  1  lie  plaintiff  had  given  evidence:  that  the  rea- 
son the  phiutiff  would  not  receive  the  notes  of  Chil- 
dress, for  the  goods,  was,  that  he,  Baker,  wanted  to\ 
get  tile  goods,  himself;  and  that  he  would  not  re* 
cei\e  the  notes — and  thus  it  was,  that  the  notes  were 
not  tendered. 

It  further  appears,  that  the  plaintiff  offered  in  evi- 
dence, an  answer  in  Chancery,  made  by  Baker,  to 
a  bill  against  him,  by  Childress,  which  would  have 
proved,  that,  the  former  thereby  admitted,  that  the 
debts,  sued  for,  were  for  money  loaned.  That  the 
sale  of  the  goods  had  not  taken  place.  That  Chil- 
dress had  failed  to  comply.  That  he  was  not  the 
agent  of  the  plaintiff;  and,  that  the  debts  were  still 
due,  from  himself,  and  Childress,  as  co-partner*.-— 
That  the  Court,  ou  motion  of  the  defendants,  ex* 
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eluded  all  parts  of  said  answer,  from  Uie  jury,  ex- 
cept so  much  as  admitted  the  original  existence  of 
the  debt;  and  that  it  had  not  been  paid  by  himself 
and  Childress. 

The  Court,  also,  (after  the  same  was  objected  to,) 
admitted  evidence,  on  the  part  of  the  defendants,  to 
discredit  the  admissions  of  Baker,  on  the  ground, 
that  if  there  was  a  combination  between  him  and  the 
plaintiff,   the  evidence  was  legal. 

These  several  opinions  and  decision*  of  the  Court, 
in  admitting  and  rejecting  the  evidence,  are  assigned 
as  erroneous. 

But  little  is  necessary  to  be  said,  in  disposing  of 
the  first  exception,  which  relates  to  the  time  at  which 
part  of  the  evidence  was  received.  It.  is  consider- 
ed essentially  necessary  and  proper,  that  a  gene- 
ral rule  of  practice  should  prevail,  respecting  the 
titt)G  and  manner  of  introducing  and  closing  evidence; 
and  that  it  should  be  such  as  was  contended  for5,  by' 
the  plaintiff.  That  after  a  plaintiff  at  nisiprius,  has  in- 
troduced* his  evidence  and  rested  his  case,  and  the  de- 
fendant has  followed  with  his,  then  the  former  should 
introduce  his  rebutting  testimony  ;  and  the  examina- 
tion'should  close.  Yet  it  is  impossible  to  provide,  by 
&rty  infallible  rule,  in  this  respect,  for  the  peculiarities 
and  emergencies  of  every  case.  Much  must  necessa- 
rily depend  on  the  sound  discretion  of  the  presiding' 
judge:  We  must  often  make  the  routine  of  busi- 
ness* subservient  to  the  justice  of  particular  cases. — 
it*may  unavoidably  happen,  that  the  rebutting  evi- 
detlee,  (as  was  thought  by  the  judge  here,)  may  de-' 
rrifcted  resistance  or  explantion,  in  order  to  reach  the 
justice of  the  case :  or,  this  necessity  may  arise  from 
tlrt^artlfiW^f-the^plaiatif^  in  withholding'  evidence" 
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that  might  have  been  offered  in  the  first  instance. 
After  making  out  a  prima  facie  case,  he  may  safely 
do  this,  in  anticipation  of  the  defence  and  of  his 
right  to  offer  rebutting  evidence.  Hence  the*  neces- 
sity  of  allowing  to  the  presiding  Judge  a  judicial 
discretion  on  this  point,  to  be  used  for  the  advance- 
ment of  justice;  but  so  regulated  as  to  avoid  embar- 
rassment, as  far  as  practicable,  and  prevent  surprise 
or  injury  to  either  party.  As  to  this  exception,  there 
is  believed  to  be  no  error. 

All  the  exceptions  relative  to  the  admission  and 
rejection  of  the  evidence  offered,  may  be  embraced 
in  one  general  view  of  the  subject. 

The  opinion  of  the  Court  was  in  substance,  that 
if  there  was  a  sale  in  fact  of  the  goods  by  the  de- 
fendants to  the  plaintiff,  in  the  first  instance,  then 
in  relatiop  to  the  subsequent  transactions,  Baker 
might  be  viewed  as  the  agent  of  the  plaintiff,  and 
the  latter  could  be  held  responsible  for  bis  acts  and 
declarations  as  such  ;  also  the  Court  rejected  the  ev- 
idence of  Baker's  answer  in  chancery  to  a  suit  by 
Childress,  when  offered  by  the  plaintiff,  to  prove' 
his  admission  of  the  continued  existence  of  this 
debt,  and  that  there  was  no  such  agency  as  was  con- 
tended for.  Further,  the  Court  permitted  the  de- 
fendants to  introduce  proof  to  discredit  the  admis- 
sions of  Baker,  one  of  the  defendants. 

The  first  enquiry  on  this  branch  of  the  subject  is, 
whether  or  not,  it  was  competent  for  these  defend- 
ants, when  sued  as  partners,  and  in  a  trial,  on  the 
general  issue,  in  which  they  had  joined,  to  avail 
themselves,  as  evidence,  of  the  acts,  declarations,  or 
admissions  of  one  of  themselves,  in  opposition  to  thef 
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plaintiff's 'demand;  and  as  respects  the  declarations 
or  admissions,  wheri  they  were  in  connection  with 
any  conversation,  concerning  which  the« plaintiff  had 
given  any  evidence.  The  mere  statement  of  the 
question  in  its  simple  form,  would  appear  to  suggest 
the  answer.  But  the  subject  has  been  involved  in 
some  obscurity,  by  the  attempts  to  connect  it  with 
an  agency  of  Baker,  for  the  plaintiff,  and  with  sug- 
gestions of  fraud  and  combination  between  him  and 
the  plaintiff. 

It  is  contended,  that  Baker  being  agent  for  the 
plaintiff,  any  acts  done  or  admissions  made  by  him, 
as  such,  were  tantamount  to  admissions  by  the  plain- 
tiff himself.  But  the  objection  still  exists,  that  this 
is  a  suit  at  law  in  which  Baker  is  a  defendant ;  that 
the  evidence  was  offered  on  the  part  of  the  defend- 
ants ;  that  the  question,  whether  the  sale  of  the  goods 
had  been  consummated,  in  the  first  instance,  was* to 
be  tried  by  the  same  jury,  and  under  the  same  issue, 
which  was  to  convict  or  discharge  Baker  from  the 
suit,  as  well  as  his  co-partner ;  and  that  all  the  evi- 
dence offered  to  prove  the  last,  as  well  as  the  first 
sale  of  the  goods,  tended  to  the  same  result.  Both 
the  defendants  must  have  been  convicted,  or  neither — 
consequently  Baker  had  a  direct  interest  in  the  event 
of  the  suit.  If  the  supposed  agency  could  exempt 
him  from  the  character  and  incapacity  of  a  defend- 
ant, then,  in  as  much  as  he  was  not  the  plaintiff, 
nor  liable,  as  such,  for  cost,  why  could  he  not  have 
been  sworn  as  a  witness  for  the  defendants?  A 
mere  agency  does  not  render  the  individual  incom- 
petent as  a  witness;  and  his  testimony  would  have 
been  more  satisfactory  than  his  casual  declarations. 
The  circumstance  that  other  testimony  had  been 
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previously  introduced,  with  a  view  to  prove  the 
agency,  can  not  materially  vary  the  case.  Ttye 
Couit  had  no  authority,  nor  did  the  Judge  directly 
assume  the  right,  to  determine  whether  or  not  the 
agency  had  been  proved,  yet  he  admitted  the  proof 
which  he  considered  evidence  only  on  the  supposi- 
tion that  the  first  sale  had  been  consummated,  so  as 
to  admit  of  the  agency.  How  can  it  be  known  that 
the  jury  did  not  arrive  at  the  conclusion,  that  the 
first  sale  was  consummated,  and  that  the  agency  was 
created,  from  Baker's  testimony.  Among  other 
things  the  delivery  of  the  goods  to  Hutchins  or  his 
agent,  was  necessary  to  the  execution  of  the  con- 
tract. Baker's  evidence  may  have  been  the  only  or 
main  proof  of  any  such  delivery. 

Without  deciding  whether  a  debtor,  in  any  case, 
is  capable  of  receiving  an  agency  from  his  creditor, 
to  transact  any  business,  having  the  effect  to  dis- 
charge or  satisfy  the  debt,  which  question  is  not  di- 
rectly before  us,  we  have  no  hesitation  in  saying,  the 
proof  of  Baker's  acts  and  admssions  in  this  case, 
was  improperly  admitted — that  they  were  not  evi- 
dence on  the  trial  of  an  issue,  in  favor  of  the  de- 
fendants, of  whom  he  was  one.a  2.  io"  32', 

The    same    principle  of  decision   by    which   thej^p^aS1 
Court  below  was  governed,  on  the  question    already  Po^VJf* 
considered,   appears   to    have  extended  its  influence  L»*  on  a. 
into  the  two  remaining  points  of  exception;  it  prob- 
ably led  to  the  rejection  of  Baker's  answer,  in  chan- 
cery, to  the  suit  against  him  by  Childress,  when  of- 
fered as  evidence,  by  the  plaintiff.      The  admissions 
of  one  partner  are  not  evidence  to   establish  the  ex- 
istence of  the    partnership;   but   after   its   existence 
has    been   otherwise    proven,  or  admitted,  "  the  act 
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or  declaration  of  one,  relating  to- the  subject  matter 
G.oQPart.0^  l^e  partnership,  will  bind  all."a     The  admissions 
?1.1'-        of  Baker,  by    his   answer,    ought    to  have  been  re- 
ceived  as  evidence,    to  prove  the    existence  of  the 
debt,  his  denial  of  his  agency,  &c. 

A  consequence  of  the  same  doctrine  is,  that  the 
defendants  ought  not  to  have  been  permitted  to  in- 
troduce proof  to  discredit  the  admissions  of  Baker, 
which  had  been  given  in  evidence  against  them  by 
the  plaintiff.  The  judgment  must  be  reversed,  and 
jthe  cause  remanded  for  further  proceedings. 
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JOHNSON  VS.   PERRY. 

1.   The  want  of  an  endorsement  of  the  cause  of  action   on  a 
writ,  may  properly  be  plead  in  abatement. 

This  case  arose  upon  an  action  of  assumpsit,  com- 
menced in  Pickens  Circuit  Court,  by  the  plaintiff  in 
error,  upon  a  promissory  note.  The  defendant  in 
the  Court  below  craved  oyer  of  the  writ,  and  plead 
in  abatement,  that  no  indorsement  of  the  cause  of 
action  was  made,  upon  the  writ. 

The  defendant  demurred  to  this  plea,  and  under 
it  judgment  was  rendered  for  the  defendant. 

Vandegraaff,  for  the  plaintiff  in  error — Rose,  con- 
tra. 

Lipscomb,  C.  J. — The  only  question  presented  for 
our  consideration,  in  this  case,  is,  whether  the  want 
of  an  indorsement  of  the  cause  of  action,  can  be  ta- 
ken advantage  of,  by  plea  in  abatement.  The  writ 
contained  no  indorsement  of  the  cause  of  action,  and 
this  was  plead  in  abatement.' 

The  plaintiff  demurred,  and  the  Court  below, 
overruled  the  demurrer,  and  gave  judgment  for  the 
defendant,  on  his  plea  in  abatement. 

The  31st  section  of  the  act  of  1807,  provides, 
"  that  the  time  of  serving  and  executing  writs,  and 
process,  returnable  into  any  Circuit  Court,  or  into 
the  Supreme  or  Superior  Courts,  aforesaid,  shall  be 
as  prescribed  by  the  act,  establishing  County  Courts; 
and,  hereafter,  it  shall  not  be  necessary  that  any  de- 
claration or  copy  thereof,  accompany  such  writ  or 
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process,  but  a  copy  of  such  writ  shall  be  left  with 
the  defendant  at  the  time  of  serving.the  same.  And 
it  shall  be  the  duty  of  the  clerk,  or  plaintiff's  attor- 
ney, to  indorse  on  the  baek  of  the  writ,  the  cause  of 
the  action,  the  nature  of  the  specialty,  or  the  other 
grounds,  on  which  the  actiorvis  founded.  And  the 
sheriff,  on  executing  the  writ,  shall  deliver  to  the  de- 
fendant, together  with  a  copy  of  the  writ,  a  copy  of 
•Aik.  Dig. the  said  indorsement."* 

Before  the  passage  of  this  act,  the  plaintiff  was 
required  to  have  a  copy  uf  his  declaration,  served  on 
the  defendant.  It  must,  therefore  have  been  the  ob- 
ject of  the  legislature,  to  substitute  the  indorsement 
on  the  writ,  for  the  copy  of  the  declaration.  And  it 
was  intended,  by  this  means,  to  give  the  defendant 
notice  of  the  grounds  of  the  action,  commenced  a- 
gainst  hirn.  Whether  this  would  be  very  important 
to  his  defence,  need  not  be  discussed. 

If  it  should,  however,  be  thought,  that  this  infor- 
mation would  not  be  of  any  essential  benefit,  it  would, 
at  least,  relieve  him  from  an  unpleasant  suspense. — 
But,  that  the  law  has  required  it,  is  a  sufficient  an- 
swer to  all  the  objections,  as  to  its  propriety  or  use- 
fulness. 

It  is,  however,  said  to  be  no  ground  for  an  abate- 
ment of  the  writ ;  that  the  law  is  only  directory  to 
the  clerk, 'or  to  the  plaintiff's  attorney.  The  law 
imposes  no  penalty  for  its  disobedience;  and  as  it  is 
our  duty  to  give  it  effect,  if  possible,  I  can  see  no  ob- 
jection to  enforcing  it,  by  making  its  violation  a  mat- 
ter pf  abatement.  If  the  indorsement  is  not  strictly 
apart  of  the  writ,  yet  we  have  often  considered  it  as 
such,  and  always  do  for  purposes  of  amendment. — 
But  can  we  say,  that  with  us,  it  is  not,  in  strictness. 
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a  part  of  the  writ.  It  is  true,  that  without  it,  the 
writ  would  be  a  good  common  law  process.  Yet 
who  will  say,  that  it  is  not  competent  for  the  Legis- 
lature to  alter  and  modify  the  writ,  at  pleasure? — 
And  if  it  has  been  so  modified,  the  indorsement  is 
required  to  be  its  iuseperable  concomitant.  Will 
it  be  said,  that  the  writ  is  perfect,  without  it  ?  I  am 
aware  that  there  may  be  some  difficulty  in  settling 
what  is  a  sufficient  indorsement  on  the  writ,  within 
the  meaning  of  the  law.  I  have  felt  this  difficulty, 
when  on  the  Circuit  Court  Bench.  But  I  appre- 
hend, that  it  is  not  more  so,  than  determining,  whe- 
ther a  sufficient  cause  of  action  is  shown  in  a  decla- 
ration. Or  whether  a  good  cause  of  action  is  well 
set  out.  I  believe,  therefore,  that  to  give  the  law 
effect,  we  must  consider  the  want  of  an  indorsement, 
as  a  matter,  that  may  properly  he  plead  in  abatement ; 
and  that  the  judgment  in  this  case  must  be  affirmed  ; 
and  this  is  the  opinion  of  the  Court. 

Saffold,  J. — The  action  was  assumpsit  on  a  pro- 
missory note,  by  the  present  plaintiff,  against  the  de- 
fendant. The  declaration  having  been  filed  in  the 
usual  form,  the  defendant  craved  oyer  of  the  writ 
and  declaration*,  and  inserted  them  in  his  plea.  No 
indorsement  of  the  cause  of  action  having  been  made 
on  the  writ,  the  defendant  pleaded  the  omission  in 
abatement;  and  annexed  his  affidavit  of  the  truth 
thereof.  The  plaintiff  demurred  to  the  plea — the 
demurrer  was  overruled  by  the  Court,  and  final  judg- 
ment given  for  the  defendant.  This  judgment  is  as- 
signed as  erroneous. 

The  questions  now  are,  first — was  the  plea  in 
abatement  properly  before  the  Court,  as  it  does  not 
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appear  when  it  was  filed  ;  second — was  the  omission 
to  indorse  the  cause  of  action,  on  the  writ,  matter 
pleadable  in  abatement.  . 

1.  The  rule  of  Court  is,  that  "  no  plea  in  abate- 
ment, shall  be  received,  if  objected  to;  unless,  by  the 
indorsement  of  the  clerk,  it  appear,  to  have  been  fil- 
ed, within  the  time  allowed  ior  pleading." 

As  no  objection  appears  to  have  been  made,  below, 
to  the  time  of  filing  the  plea,  or  the  want  of  the 
clerk's  indorsement  upon  it,  this  objection  cannot  be 
regarded.  The  proper  mode  of  claiming  advantage 
of  such  omission,  would  have  been.,  by  motion  to  the 
Court,  to  reject  the  plea.  Had  such  motion  been 
made,  perhaps  the  recollection  of  the  clerk,  or  other 
data,  would  have  enabled  him,  under  his  official  re- 
sponsibility, by  leave  of  the  Court,  to  correct  the 
omission.  Hence,  the  requisition,  .that  the  objection 
shall  be  made,  in  the  Court  below.  The  demurrer 
to  the  plea,  could  only  bring  to  the  view  of  the  Courtf 
matter,  apparent  on  its  face. 

2.  The  other  question  is  one  of  more  difficulty. 
The  statute,  dispensing  with  the  necessity  of  a  de- 
claration, to  accompany  the  writ,  in  the  first  instance, 
requires,  that  the  cause  of  action,  the  nature  of  the 
specialty,  or  other  grounds  of  the  action,  shall  be  in- 
dorsed on  the  back  of  the  writ,  by  the  clerk,  or  plain- 
tiff's attorney.  The  same  act,  also,  directs  the  clerk, 
in  issuing  process,  to  mark  thereon,  the  day  on  which 
the  same  shall  be  issued;  and,  that  the  officer,receiv- 
ing  the  same  to  execute,  shall  also  indorse  the  day 
he  received  it.  For  a  neglect  or  failure  in  either  of 
these  respects,  such  officer  shall  be  liable  to  a  forfei- 
ture of  two  hundred  dollars.  For  a  failure  to  in- 
dorse the  cause  of  action,  no  penalty  is   declared; 
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nor  does  the  statute  express  the  consequences  of  such 
failure,  or  define  the  manner  of  taking  exception  to 
it.  But  it  can  not  escape  observation,  that  after  the 
declaration  has  been  filed,  all  the  information  requir- 
ed by  the  indorsement,  and  in  more  ample  form,  has 
been  furnished  by  the  former.  Until  then,  the  ex- 
ception can  not  be  taken  by  plea:  hence,  it  must  in- 
volve an  incongruity,  to  sustain  a  plea,  for  a  matter 
which  has  been  more  than  supplied,  and  has,  conse- 
quently, ceased  to  be  material;  and,  when  the  effect 
must  be  to  turn  the  plaintiff  out  of  Court,  to  com- 
mence anew,  with  no  prospect  of  enabling  the  de- 
fendant  to  majte  any  better  or  other  defence,  than  he 
could  have  done,  when  the  plea  was  filed. 

The  general  statute  of  jeofails,"  declared  it  to  be»Aik.  Dig, 
the  duly  of  the  Court,  to  permit  amendments,  as  to235 
all  defects  or  want  of  form,  in  the  writ,  declaration! 
&c,  unless  the  matter  had  been  especially  demur- 
red to;  and,  even  after  such  demurrer,  the  Courts 
were  authorised  to  permit  amendments,  as  to  defects 
of  either  form  or  substance,  whether  demurred  to, 
or  not,  upon  such  conditions  as  the  said  Courts  re- 
spectively should,  in  their  discretion,  and  by  their 
rules  prescribe.  This  right  of  amendment  is  con- 
tained in  the  same  statute>  which  requires  indorse- 
ments of  the  cause  of  action. 

The  statute  of  1S24,  "  to  regulate  pleadings  at 
•common  law,"  is  also  proper  to  be  considered,  on  this 
question.  Its  policy  seems  to  be,  to  discountenance 
technical  or  captious  exceptions;  at  least  so  far  as 
no;  to  turn  a  party  out  of  Court,  for  any  formal  de- 
fect, or  matter,  not  affecting  the  merits.  The  equi- 
ty of  this  statute,  though  it  can  not  deny  a  defendant 
4s.  &  p.  7 
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Ready,  Adm'x.  vs.  Thompson's  AdmVsr. 

|.  Where*  an  "  additional  plea"  rs  filed,  by  leave  of  the  Cowrt, 
after  a  demurrer  to  several  previous  pleas,  is  sustained,  the 
filing  such  additional  plea  will  not  be  viewed  as  an  abandon- 
ment of  the  others,  first  filed — no  entry  appearing  in  the  re- 
cord to  justify  such  supposition. 

2.  Judgments  are  included  in  the  statute  of  non-claims,  and 
must  be  presented  to  the  representative  of  an  estate  withinr 
the  eighteen  months  prescribed  by  the  statute. 

In  this  case,  a  scire  facias  was  isssned  against 
the  administratrix  of  Ready,  to  obtain  the  revival  of 
a  judgment  against  his  estate,  which  had  been  ren- 
dered in  favor  of  Thompson.  The  judgment  was- 
had  at  the  July  term  of  Madison  county  Court,  m 
1821  ;  and  the  scire  facias  was  tested  the  23d  De- 
cember, 1829.  The  administratrix,  lo  this  proceed- 
ing, plead  several  pleas,  the  first,  of  which  ivas  the. 
statute  of  non  claim.  The  other  pleas?  avered,  as 
matter  of  defence,  that  the  defendants  intestate  wa^ 
only  a  surety  to  the  bond,  on  which  the  judgment 
was  originally  rendered;  that  the  principal,  oqp 
Prout,  soon  after  the  rendition  of  the  judgment,  p^itl 
to  the  plaintiff,  Thompson,  a  portion  of  the  claim, 
in  consideration  of  which  trie  said  Thompson,  with- 
out Ready's  consent,  released  a  levy  upon  Proiit'a 
property,  by  which  the  whole  debt  might  have  been 
realised  ;  and  that  subsequently  Prout  became  in- 
solvent. To  these  pleas  a  demurrer  was  filed,  and 
sustained;  and  the  defandant  asked  leave  to  file  an 
additional  plea,  which  the  Court  granted.  This 
plea  avered,  that  the  said  Thompson  had  given  time 
Jo  the  defendant,  Prout;  and  there  was  a  replication, 
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denying  it,  to  which  the  defendant  demurred.  The 
demurrer  being  overruled,  a  judgment  was  rendered 
in  favor  of  the  plaintiff  ?s  representatives,  he  bavin* 
died,  pending  the  action. 

To  reverse  this  judgment,  a  writ  of  error,  was 
taken  to  tl)is  Court;  and  it  was  insisted,  that  tho 
Court  erred  in  overruling  the  demurrer  to  the  first 
pleas,  and  also  that  to  the  replication,  to  the  last 
plea. 

Argued   by    S.  Parsons   and    McClung,  for  the  , 
plaintiff  in  error;  Hojjkins  and  Thornton,  contra. 

Taylor,  J. —  The  first  question  which  we  have 
to  dispose  of,  under  the  view  we  take  of  the  ca^e,  is 
the  effect  of  the  permission  granted  to  the  plaintiff 
in  error,  who  was  defendant  below,  to  file  the  seventh 
plea. 

It  appears  that  six  pleas  had  been  previously  filed, 
all  of  which  had  been  demurred  to;  and  the  de- 
murrer sustained.  After  this,  the  plaintiff  in  error 
applied  for  permission  il  to  file  an  additional  plea," 
which  was  granted. 

One  of  the  errors  assigned  is,  the  sustaining  the 
demurrers  to  the  pleas. 

It  has  uniformly  been  decided  by  this  Court,  that 
whenever  a  plea  is  amended,  after  a  demurrer  has 
been  sustained  to  it,  and  the  party  abandons  his  plea; 
he  cannot  bring  the  judgment,  upon  the  demurrer,  be- 
fore this  Court,  for  revision.  Was  this  seventh  plea 
an  amendment  of  those  which  had  been  determined 
to  be  bad,  or,  in  other  words,  was  it  filed  in  their 
place,  and  did  the  plaintiff  in  error  intend  to  give 
up  all  reliance   upon   them?     The  language  used 
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certainly  does  not  convoy  thai,  idea.  For  all  that 
appears  Jo  us,  sufficient  reason  may  have  been  given 
to  the  Court  below,  to  induce  the  judge,  in  his  dis- 
cretion, to  permit  the  seventh  plea  to  be  filed,  with- 
out requiring  the  party  to  relinquish  those  which 
preceded  it.  It  is  termed  "an  additional  plea," 
which  it  certainly  could  not  have  been  if  there 
were  no  other.  The  phraseology  used,  conveys. to 
the  mind,  an  intention  in  those  using  it,  'not  to 
abandon  the  others.  If  the  object  had  been  to 
substitute  the  new  plea,  the  usual  and  proper  en- 
try would  have  been,  that  the  defendant  has  leave 
to  amend  his  plea,  &c.  We  therefore  think,  that 
the  first  six  pleas  were  not  abandoned. 

The  first  of  these  pleas  is,  what  is  usually 
termed  the  statute  of  nonclaim.  That  act  is  to 
be  found  in  the  337th  page  of  the  Digest,  and, 
so  far  as  it  is  applicable  to  the  question  before 
us,  is  in  the  following  words,  to  wit:  "all  claims 
against  the  estates  of  deceased  persons,  shall  be 
'presented  to  the  executor  or  administrator,  within 
eighteen  months  after  the  same  shall  have  ac- 
crued, or  within  eighteen  months  after  the  pas- 
sing of  this  act,  or  within  eighteen  months  after 
letters  testamentary  or  letters  of  administration  shall 
have  been  granted  to  said  executor  or  administrator, 
and  not  after;  and  all  claims  not  presented  within 
the  time  aforesaid,  shall  be  forever  barred  from  & 
recovery :  Provided,  that  the  provisions  of  this  sec- 
tion shall  not  extend  to  persons  under  age,  femes 
covert,  persons  insane,  or  non  compos  mentis,  to  debts 
contracted  out  of  this  State,  nor  to  claims  of  heirs  or 
legatees,  claiming  as  such." 

It  is  contended  by  the  counsel  of  the  defendant  ia 
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error,  that  judgments  are  not  intended  to  be  embrac- 
ed by  this  act,  that  "by  the  common  law,  adminis- 
trators are  bound  to  notice  them;  and  that  they  are 
excluded  by  the  phraseolgy  of  the  act  itself,  which 
is,  that  all  claims  not  so  presented,  shall  be  forever 
barred  from  a  "recovery;"  and  no  "recovery"  is  ne- 
cessary on  a  judgment,  one  being  already  had. 

It  was  admitted,  in  the  reply  to  this  argument,  by 
the  counsel  for  the  plaintiff,  that,  by  the  common  law,, 
representatives  are  bound  to  notice  judgments ;  but, 
it  was  insisted,  that  the  comprehensive  terms  of  our 
statute,  include  them  with  other  "claims;"  that  the 
policy  of  our  law  knows  nothing  of  the  marshalling 
of  debts  into  different  classes;  that  the  security  of 
representatives,  requires  that  the  Cours  should  give 
this  libera],  or  rather  literal  construction  to  the  words 
employed  by  the  general  assembly.  That  the  terror 
"  recovery,"  does  striclty  apply  to  a  case  like  the  one 
at  bar,  or  why  is  it  necessary  for  the  defendants  in 
error,  to  sue  out  a  scire  facias? 

There  certainly  is  great  cogency  in  these  argu- 
ments*. In  England,  generally,  an  application  to  the 
Courts  of  Westminster  Hall,  will  enable  a  represen- 
tative to  know  what  judgments  there  are  against  the 
decedent;  but,  with  us,  there  are  two  Courts  of  re- 
cord, in  every  County,  and  it  would  be  a  most  oner^ 
ous  duty  to  require  a  representative  to  visit  every 
clerk's  office,  in  the  State,  and  search  the  records  for 
twenty  years  back,  to  ascertain  the  demands  against 
the  estate  in  his  hands.  But,  even  in  England,  it 
has  been  found  necessary  to  enact  a  statute,  for  the 
relief  of  representatives  It  is  there  required,  that 
judgments  shall  be  docketed  to  themselves ;  and  un~ 
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less  this  is  done,  no  representative  can  be  made  lia- 
ble,  for  paving  other  debts  in  preference  to  them. 

With  us,  the  only  act  on  the  subject,  in  aid  of 
executors  and  administrators,  is  ihe  statute  of  limi- 
tations, or  non-claim.  Its  terms  are  certainly  very 
comprehensive:  'All  claims,  against  the  estates  of 
deceased  persons."  By  what  authority  can  the  Courts' 
except  judgments?  They  are  certainly  "claims1' — 
and  to  do  so>  would  repeal  the  statute, /wo  tanto. 

It  is  said  representatives  have  constructive  notico 
of  judgments.  But  what  does  this  prove?  Surely 
not  that  actual  notice  may  not  be  required  by  the 
statute. 

The  word  "  recovery, "  in  the  act,  it  is  believed, 
refers,  not  to  the  judgment,  but  to  the  money  :  but 
even  if  it  relates  to  the  former,  some  judgment  must 
be  "recovered"  against  the  administrator  or  execu- 
tor, before  payment  can  be  enforced. 

In  this  case,  to  enable  the  defendants  iri  error  to 
succeed,  there  must  be  a  recovery.  Wherever  there 
is  a  lien  on  the  property,  left  by  the  decedent,  no 
proceeding  by  scire  facia s  is.ne^essiry  ;  but  an  exe- 
cution will,  at  once,  effect  the  object. 

Suppose  a  representative  had  fairly  and  honestly 
administered  the  estate  of  the  deceased,  and  it  had 
been  nearly  or  quite  exhausted,  in  paying  debts, 
would  it  be  justice,  to  bring  forward  a  stale  judg- 
ment, seven  years  old,  as  in  this  case,  or  seventeen, 
as  it  might  be,  and  compel  payment,  out  of  his  own 
means,  of  t he  amount  the  owner  of  the  judgment 
would  have  been  entitled  to.  if  presented  in  proper 
time?  It  may  be  answered  "yes,  if  the  law  so  de- 
termines." That  may  be;  but  we  say,  the  law  does 
not  so  determine.     Judgments  come  within  the  mis- 
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chief  intended  to  be  remedied,  and  within  the  words 
of  the  statute — therefore,  they  must  be  presented  as 
oth$r  claims. 

The  case  of  Bigger,  adm'zv9.  Hutchings  and  Smith, 
admyrs9*  was  a  good  deal  analagous  to  the  present. — -a  Stewart, 
The  same  plea  was  filed,  and  the  defendants  in  the 
Circuit  Court,  to  prove  that  their  claim  had  been 
presented  within  the  time  limited  by  the  statute,  re- 
lied upon  the  fact,  that  a  previous  writ  had  been  is- 
sued from  the  Circuit  Court  of  the  same  county,  in 
favor  of  the  plaintiffs,  for  the  same  claim,  which  had 
been  served  on  the  defendant,  before  the  eighteen 
months  had  elapsed,  on  which  the  plaintiffs  had  ta- 
ken a  non-suit. 

The  opinion  in  that  case  uses  the  following  lan- 
guage, "  we  are  convinced  that. the  presentation  of 
the  demand,  was  not  such  an  one  as  is  contemplated 
by  the  statute.  The  statute  declares,  that  '  claims 
not  presented  to  the  administrator  within  eighteen 
months  after  the  grant  of  administration,  shall  be 
forever  barred  of  a  recovery/'  &c. 
,  "The  Legislature  that  enacted  the  law,  intended 
something  more  certain  and  definite  than  a  mere  no- 
tice that  there  was  a  claim  against  the  estate,  They 
clearly  intended,  that  the  administrator  should  be 
furnished  with  such  vouchers  or  reasonable  evi- 
dence, as  might  induce  a  belief  that  the  claim  was 
just,"  &c. 

We  would  say,  in  this  case,  that  the  law  intend- 
ed something  more  certain,  more  useful  to  the  ad- 
ministratrix, and  bettei  calculated  to  give  her  knorvU 
edge  of  the  "  claim,"  and  of  the  intention  of  the 
holder  to  insist  upon  its  payment,  than  merely  con- 
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structive  notice,  which,  in  all  probability,  never  wag 
improved  to  notice,  in  fact. 

The  service  of  the  writ,  in  the  case  of  Bigger  vs. 
Hutchings,  &c  ,  nay,  its  issuance,  which  amounted  to 
a'/fc  pendens,  was   at  least  equ&l  notice  in   law,    to  * 
that  which  was  afforded  in  this. 

The  Court  is  not  prepared  to  give  an  opinion  up- 
on the  effect  of  the  return  of  the '  execution  by  the 
direction  of  the  plaintiff  below;  and  thinking  it 
probable  that  the  above  view  may  finally  dispose  of 
the  case,  and  thkt  the  parties  might  prefer  a  decision 
on  the  single  point,  to  the  case  being  longer  retained  * 
here,  have  determined  now  to  reverse  the  judgment, 
and  remand  the  case. 
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MEREDITH  VS.  NA.LSH. 

1 . '  This  Court  will  not  tolerate  the  swelling  of  a  record,  by  the 
insertion  of  testimony,  not  necessary  to  show  its  application 
.  toex^eptions  in  th« cause.'  •■ 

2.  Under  a  verbal  sale^  at  a  particular  sum,  of  three  distinct 
parcels  of  tofid,  two  of  which! are  taken  possession  of,  by  the 
y*iMkte,iafid  a  portion  of  the  whole  sum  stipulated  to  be  paid, 
received  by  the  vetfdor;  a  right -of  action  does  not  accrue  in 
favor  of  the  latter,  to  recover  the  balance  of  such  sum,  for  the 
third  -parcel,  not  taken  possession  of,  by  the  vendee— on  the 

-  groiind  of  an  entire  cootraoti  •<  '' 

3.  In  suoh  case4  the  refusal  of  the  vendee  to  take  one  of  the 
parcels  of  land,  does' not  give  the  vendor  an  immediate  right 
©fraction  to  recover  the  bal*nee-4fre  'declaration  Showing  that 
part  of  the  consideration  money  wasnot due  at  the  time  of  ac- 
tion brought — no  proof  of  possession,  or  tender  of  a  deed., 

4.  This  Court,  when  a  case  is  brought  a  second  time  before  it, 
wiif  dot  Question  the  correctness  of  the  law,  under  which  it 
may  have  been  first  decided. 

;  ,  ..  '  ..•■  -  .•  i  ••».  •••!  •  '  ■  .  ■  ■  «• 
This  action  w$g  assumpsit  u  pon  a  verbal  con  tract, 
for  th^  salft  of  ,thr^e  adjuiniug,  half  quarter  sections 
of  land ;  ^nd  was,  prosecuted  in,  the  County  Court  of 
^jprelby,,  byv. Naiph,,  against  Meredith.  The,  facts  of 
the  case  Mfer^  th^ty^nrl$26,Naish  sold  to  Meredith, 
fey  ,!WW ^ooRtraQk  three  half,  quarters  of  a  section 
of  land,  for  the  sum  of,o/i&  thousand  dollars— r-five 
hundred  dollars  payable  po,  the  25tb  December,  1826, 
and  five  hpqdrefl  dollars,,  pn,  the,  25th  Decern^, 
1827.. ,.  On  tjie  Stl),  Ang^ti  1828,  Meredith,  in  pur- 
suance ql  .this  pontract,4,exeQuted,  rtwo.  notes,,  each 
for  the  sum  of  four  hundred  dollars.;  and  took;  pos- 
session pf  Jwo  of  the  parqelp  of  land,  sold* .  There 
was,  hgwevpr,  np>  proof  possesion,,  by  Meiedith,  of 
the  otfter  half  quarter  of  tbesectipn.,  .  .t , ..  ,  ;'  . 
The  action  was  commenced  in  February,  1827, 
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and  the  declaration  contained  general  and  special 
counts,  upon  the  contract  of  sale,  averring  the  in- 
debtedness of  the  defendant,  in  the  sum  of  two  hun- 
dred dollars,  the  balance  due  thereon :  and  a  verdict 
and  judgment  were  rendered  in  favor  of  the  plain- 
tiff, on  the  plea  of  non-assumpsit. 

On  the  trial  of  the  cause,  Meredith  requested  the 
the  Court,  to  charge  the  jury,  first— that  evidence  of 
the  possession  by  Meredith,  of  the  two  half  quarters 
of  land  sold,  was  not  proof  of  possession  of  the 
third;  but  the  Court  charged,  that  if  the  contract 
was  entire,  possession  of  part  of  the  land,  was  posh 
session  of  all :  secondly — that,  to  recover,  the  plains 
tiff  should  have  proved  actual  possession,  by  the  de- 
fendant, of  the  land ;  but  the  Court  instructed,  as 
above,  that  possession  of  part  of  the  several  tracts, 
was  possession  of  all  of  them  :  thirdly — that  if  the 
evidence  showed,  that  five  hundred  dollars  were  to 
be  paid,  on  the  25th  December,  1826,  and  five  hun-> 
3red  dollars,  on  the  25th  December,  1827,  then  no 
action  lay  for  the  latter  sum,  until  after  the  25th  De- 
cember, 1827.  The  Court,  on  this  point,  charged, 
that  the  plaintiff's  right  of  action  accrued  when  the 
defendant  refused  to  comply  with  his  contract. 

The  Court  further,  at  the  request  of  the  plaintiff, 
charged  the  jury,  expressly —  '' 

First — That  if  the  contract,  for  the  sale  of  the 
land,  was  an  entire  contract,  and  the  defendant,  un- 
der that  contract,  entered  upon,  and  enjoyed  the  land, 
then  the  plaintiff  was  entitled  to  recover  the  balance 
of  the  purchase  money. 

Secondly — That,  if  the  defendant  refused  to  have 
one  of  the  half  quarters  of  land,  and  that  fact  was 
made  known  to  the  plaintiff,  he  was  not  compelled 
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to  tender  to  the  defendant,  a  deed  before  he  com- 
menced his  action.    - 

Thirdly — That,  if  the  defendant  refused  to  com- 
ply with  his  contract,  the  plaintiff  had  a  right  to  sue, 
on  such  refusal. 

Fourthly — That,  if  the  original  contract  was  for 
one  thousand  dollars,  the  taking  the  notes,  subse- 
quently, for  eight  hundfed  dollars,  did  not  bar  .the 
plaintiff's  right  to  recover  the  remaiuing  two  hun- 
dred dollars,  unless  a  contract  to  that  effect,  had  been 
proven. 

The  defendant  excepted,  and  took  a  writ  of  error. 

Argued  by  Pickeus  and  Clark,  for  the  plaintiff  in 
«rror — Stervart  contra. 

Taylor,  J.— The  record,  in  this  case,  contains  the 
whole  of  the  testimony,  whidh  was  introduced  in  the 
Court  below,  whether  it  be  applicable  to  any  point 
made  by  the  bill  of  exceptions,  or  not.  This  is  in- 
cumbering the  case  with  much  useless  matter,  and 
greatly  enhancing  the  costs.  No  more  of  the  evi- 
dence shpuld  be  inserted  in  the  reeord,  than  is  ne- 
cessary, plainly  and  distinctly  to  show  its  application 
to  the  opinions  excepted  to. 

It  appears,  from  the  record,  that  a  verbal  contract, 
was  made  between  the  parties,  in  August,  1826,  by 
which  the  plaintiff  in  error  agreed  to  purchase  of  the 
defendant,  three  half  quarter  sections  of  land,  lying 
adjoining,  at  the  price  of  one  thousand  dollars — one 
half  to  be  paid  on  the  26tU  December,  1826,  the  oth- 
er half  on  the  25th  December,  1827,;  that,  subse- 
quently, Meredith  executed  his  two  notes,  payable  on 
those  ^ays,  for  four  hundred  dollars  each,  3nd  recei- 
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ved  titles,  to  two  of  the  half  quarter  sections^  of 
which  he  took  actual  possession.  He  never  (lid  ac- 
tually occupy,  or  exercise  acts  oif  ownership,  upon  the 
third  half  quarter.  ,         . 

The  suit  is  brought  to  recover  the  two,  tundred 
dollars,  being  the  sum,  \\hich,  in  addition  to  that  for 
which  Meredith  gave  his  notes,  makes  out  the  thou- 
sand  dollars,  first  agreed  to  be  given,  for  the.  whole  ,of 
the  land.  No  title  has  ever  been  executed  or  ten- 
dered by  Naish,  to  Meredith. 

The  counsel  for  Meredith,  upon  the  trial  f^ow, 
requested  the  Court  to  cnarge  the  jury,  that  to  au- 
thorise Naigh  to  recover,  he  must  prove  ^ctual  .pos- 
session of  the  half  quarter  section,  not  conveyed — 
which  was  refused ;  but,  on  the  contrary,  the  jury 
were  told  by  the  Court,  that  if  the  .contract  (of  sftfe,) 
was  entire,  actual  possession  of  the  two  half  quarters, 
was  actual  possession  of  the  other,  also.      .    ,  .^ 

This  charge  was  erroneous.  To  authorise  p  reco- 
very of  the  purchase  money  of  lands,  sold  by  verbal 
contract,  according  to  the* opinion,  given  by  ,this  Court, 
in  this  case,  when  it  was  here  before,  there  mu^t 
have  been  actual  possession  and  use,  of  each  parcel  oif 
the  land*  sold,  to  which  no  title  was  made. 

That  opinion  proceeded  upon  tW  ground,' that 
Chancery  would  decree  a. specific  performance  of 
the  contract.  But  surely  no  such  decree  would  be 
made,  when  nothing  had  been  done  by  the  purchas- 
er, to  improve  the  condition  of  the  land — nor,  even 
an  entry  made  by  him,  upon  it.  This  is  not  a  case, 
in  which  the  doctrine  of  constructive  possession  has 
any  application.  , 

We  do  not  feel  authorised  even  to  question  the 
correctness  of  a  decision,  when  the  case  in  which  it 
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was  made,  is  brought  a  second  time  before  us,  there- 
fore no  examination  is  attempted  of  the  authorities, 
which,  it  is  insisted,  conflict  with  the  opinion  given 
in  this  case,  in  1830. 

The  counsel  for  Meredith  also  moved  the  Court,  . 
to  ch&ifge  the  jury,  ihat  if  they  believed,  from  the 
evidence,  that  five  hundred  dollars  was  to  be  paid  by 
Meredith;  'to'  N&ish,  oh  the  25th  December,  1826, 
and  five  hundred  on  the  25th  December,  1827,  no  % 
action  would  lie  for  the  sum  not  due  before  25th 
Decertiber,inl827,  until'  that  day  had  passed.— 
"  Whereupon  the  Court  charged  the  jury,  that  the 
plaintiff's  right  of  action  accrued,  whenever  the  de- 
fendant refused  to  comply  with  his  contract." 

The  «uit  was  brought  in  February,  1827.  It 
must  be  understood,  that  the  Court  refused  tp  give 
the  charge  asked,  which  is  last  referred  to.  The 
reason  for  this  refqsal  can  not  be  perceived.  There 
was  no  express  agreement  proved,  that  Meredith 
should ''execute  his  notes  or  give  security  for  the 
one  thousand  dollars;  if  he  had,  and  failed  to  dosor 
it  ?s  probable  tWat  the  suit  should  have  been  brought 
on  that  contract,  averring  the  breach;  but  this  ac- 
tion is  for  the  two  hundred  .  dollars,  as  so  much 
money  due  on  the  agreement  for  the  land,  when  at 
least  a  part  of  it  is.  shpwn,  by  the  declaration,  not  to 
have  been  due  until  some  time  after. 

'There  is  believed  to  have  been  error  in  th^s  opin-, 
ion  of  the  Court.     Under  such  a  contract,   no   suit  { 
can  be  sustained  without  the  tender  of  a  title  by  thf  < 
vendor,  which  does  not  appear  to  have  been  made.  ^ 
Tfie  judgment  is  reversed,  and  the  cause  remanded. , 
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Richards  vs    vanner,  adm'r, 

1.  A  covenant  dated  as  at  an  impossible  time,  may  be  submit- 
ted to  a  jury,  without  proof  that  it  was  dated  by  mistake,  not- 
withstanding an  averment  in  the  declaration,  of  the  fact  of 
mistake — no  plea  being  filed,  putting  in  issue  the  execution 
of  the  instrument. 

£.  That  a  replication  and  issue,  are  filed  in  short,  by  consent, 
will  not  authorise  a  Court  to  charge  a  jury  against  finding  in 
favor  of  a  defendant,  if  they  believe  either  of  his  pleas,  (on 
which  issue  is  joined,)  to  be  true. 

On  error  to  the  Circuit  Court  of  Tuskaloosa, 
This  action  was  covenant  by  Vanner,  upon  an 
agreement  for  the  hire  of  slaves,  executed  between 
the  plaintiff  in  error,  and  the  defendant's  intestate. 
The  covenant  bore  an  impossible  date,  being  the 
«31st  February,  1821,"  and  was  declared  on  under 
four  counts,  in  all  of  which,  it  was  averred,  that  the 
paper  had  been  so  dated  by  mistake.  In  the  first 
and  third  counts,  the  agreement  was  laid  as  having 
been,  in  fact,  executed  on  the  Slst  January,  1S21 ; 
and  in  the  second  and  fourth,  as  executed  on  the  1st 
February,  1821.  The  Court  below  suffered  the  in- 
strument declarfed  on,  to  be  read  to  the  jury,  without 
proof  that  it  was  dated  by  mistake ;  and  without  ev- 
idence that  it  had  in  fact  been  made  on  either  of  the 
days  laid  in  the  declaration.  After  several  pleas  of 
the  defendant  had  be6n  demurred  to,  and  the  demur- 
rer overruled,  the  plaintiff  had  permission  of  the 
Court  to  withdraw  his  demurrer,  and  reply;  which, 
by  mutual  consent,  was  done  in  short,  and  issue 
joined. 

The  Court  was  requested  to  charge  the  jury,  that 
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if  they  found  either  of  the  pleas  of  the  defendant 
true,  they  should  find  for  him — but  the  Court 
charged,  that  the  replications  and  issue  being  in  short, 
the  issue  was  not  formal ;  and  that  therefore  the 
equity  and  justice  of  the  case  was  to  be  adjudicated. 
To  this  charge,  and  to  the  permission  given  to  the 
plaintiff,  to  read  the  covenant,  in  evidence,  without 
proof  of  r the  averments  respecting  its  date,  the  de- 
fendant (judgment  being  rendered  against  him)  ex- 
cepted; and  removed  the  cause  into  this  Court. 

Stewart,  for  the  plaintiff  in  error — Crabby  contra. 

Lipscomb,  C.  J. — This  was  an  action  brought  by 
the  present  defendant  in  error,  against  the  plaintiff 
in  error,  in  the  Circuit  Court  of  Tuskaloosa  county, 
on  the  following  instrument  in  writing,  under  seal: 
"Articles  of  agreement  made  and  entered  into  this 
315/  day  of  February,  182X,  between  John  Vanner 
of  the  one  part,  and  John  D.  Richards  of  the  other, 
both  of  the  State  of  Alabama,  and  county  of  Tus- 
kaloosa, to  wit — the  said  Joho  Vanner  doth  agree 
with  and  hire  to  the  said  Richards,  two  negro  slaves, 
namely,  John  and  David,  for  the  services  of  which 
the  said  Richards  doth  bind  himself,  by  these  pres- 
ents, to  give  the  said  Vanner  twelve  dollars  each, 
per  month;  and,  in  addition  thereto,  one  summer 
suit  of  cloths  ;  which  payment  is  to  be  made  tp  the 
said  Vanner,  quarterly,  for  the  time  of  their  services  : 
it  is  understood,  that  the  negroes  is  to  serve  said 
Richards  for  the  term  of  nine  months— as  witness  my 
hand  and  seal,  this  as  above. 

(Signed)  john  d.  richards,  [seal]" 

4s.  &  p.  9 
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On  which  covenant  a  credit  of  fifty  dollars  ap- 
pears to  be  indorsed. 

The  declaration  contains  four  counts,  in  all  of 
which,  it  is  alleged,  that  the  covenant  was  dated  31st 
February,  by  mistake.  In  the  first  and  third  counts, 
it  is  declared  on  as  made,  in  fact,  on  the  31st  Janua- 
ry. In  the  second  and  fourth,  it  is  laid  as  made,  in 
fact,  on  the  1st  February.  The  declaration  treats 
the  covenant  as  one  of  dependent  conditions ;  and 
avers  performance,  on  the  part  of  the  plaintiff. 

The  defendant  plead  several  pleas  in  bar ;  some 
of  them  were  ruled  to  be  bad  on  demurrer,  and  an 
amendment  was  allowed.  Issue  was  at  last  joined 
on  five  pleas.  The  two  first  was  performance,  on 
the  part  of  the  plaintiff,  to  wit:  the  first,  payment 
of  the  stipulated  sum  of  money,  and  the  cloths, 
pursuing  the  terms  of  the  covenant.  The  second, 
performance  generally.  The  third  plea  was,  that 
the  plaintiff's  intestate  had  broken  the  covenant,  and 
had  taken  the  negroes  hired,  out  of  the  possession  of 
the  defendant,  before  the  expiration  of  the  nine 
months,  and  would  not  permit  the  defendant  to  have 
their  services.  The  fourth  plea  was  in  general 
terms,  that  the  plaintiff's  intestate  had  not  kept  and 
performed  his  covenant.  The  fifth  plea,  is  a  former 
recovery  before  a  justice  of  the  peace,  in  favor  of  the 
intestate,  against  the  defendant,  of  twenty-five  dol- 
lars and  fifty-five  cents,  in  full  satisfaction  of  the 
covenant. 

The  three  last  pleas  were  demurred  to  by  the 
plaintiff;  but  held  good,  on  demurrer,  and  the  plain- 
tiff had  leave  to  withdraw  his  demurrer  and  reply ; 
which  was  done,  in  short,  signed  by  the  attorneys 
on  both  sides. 
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Several  points  were  taken  and  discussed  by  the 
plaintiff  in  error,  growing  out  of  a  bill  of  exceptions, 
taken  on  the  trial,  in  the  Court  below. 

The  defendant  objected  to  the  reading  the  cove- 
nant, in  evidence,  until  the  plaintiff  had  proven,  that 
it  was  executed  on  one  of  the  days  laid  in  the  decla- 
ration. This  objection  was  overruled  by  the  Court, 
and  the  covenant  was  permitted  to  be  read  in  evidence. 

The  date  of  the  covenant  could  not  be  material  to 
a  recovery,  unless  its  date  was  assumed  as  the  time 
when  the  hiring  of  the  slaves  commenced ;  but  this 
could  have  been  proven  aliunde.  The  defendant 
contended,  that  as  the  mistake  in  the  date  was  aver- 
ed,  it  was  incumbent  on  the  plaintiff  to  prove 
the  truth  of  his  averment.  The  date  was  only  a 
circumstance  of  description  of  the  covenant,  and  not 
at  all  material  to  its  validity;  and  the  allegation  of 
the  mistake,  was  only  by  way  of  a  more  accurate 
description,  to  enable  the  defendant  fully  to  compre- 
hend the  grounds  of  the  action  against  him.  There 
was  no  plea  that  put  in  issue  the  execution  of  the 
instrument.  The  Court  below  did  not  err  in  over- 
ruling this  objection. 

The  Court  below  was  further  requested  to  in- 
struct the  jury,  "  that  if  they  found  either  of  the  pleas 
of  the  defendant,  which  w7as  before  them  and  on 
which  issue  was  joined,  to  be  true,  then  they  must 
find  for  the  defendant."  On  this  the  Court  instructed 
the  jury,  "  that  the  replications  and  issue  being  in 
short,  the  issue  was  not  formal,  but  was  inforrftal» 
and  otherwise  irregular;  and  that,  in  the  opinion  of 
the  Court,  the  equity  and  justice^ of  the  case  was 
before  thern,  and  that  they  could  find  accordingly." 

Jn  refusing  to  give  the  charge  prayed,  and  in  the 
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charge  that  was  given,  the  Court  below,  is  believed, 
bv  tbi*  Court,  to  have  erred. 

'  The  informality  C*  not  drawing  out  the  replica- 
tions in  externa,  did  not,  it  is  believed,  change  the 
duty,  the  jury  had  been  cal>d  on  to  perform;  and 
the  gist  of  this'duty,  was  the  tfiw4*  °f  the  pleas,  plead 
in  bar,  by  the  defendant.  If  one  of  *hem  should 
be  found  true,  it  was  a  bar  to  a  recovei'/-  In  that 
stage  of  the  case,  neither  the  Court  nor  th*  JU1T> 
could  enquire  whether  the  pleas  were  well  pleau  or 
not ;  their  sufficiency,  as  a  bar,  had  been  previously 
tried,  at  a  former  term  of  the  Courts  and  held  to 
be  good. 

The  charge  of  the  judge  is  believed  to  have  been 
too  broad,  and  to  have  authorised  the  jury  to  travel 
out  of  the  issues  presented  for  their  determination. 
The  judgment  must  therefore  be  reversed,  apd  the 
cause  remanded. 

JSaffold,  J.f  not  sitting, 
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gates  vs.  m'daniel,  et  al. 

1.  The  Supreme  Court  will  not  entertain  a  motion  for  an  attach- 
ment, for  the  breach  of  an  injunction,  perpetuated  here,  on 
appeal  from  an  inferior  court. 

2.  Disobedience  to  the  order  or  decree  of  this  Court,  in  cases 
removed  from  inferior  courts,  must  be  redressed  by  applica- 
tion to  the  tribunal,  from  whence  removed. 

This  motion  was  submitted  on  the  part  of  Gates, 
for  an  attachment  for  contempt,  against  the  defend- 
ants, in  disregarding  an  injunction,  which  had  been 
granted  by  the  Circuit  Court  of  Covington,  and  per- 
petuated here,  on  appeal. 

The  question  was,  whether  this  Court  possessed 
the  Dower  of  granting  such  process. 

A-  B.  C°°Per>  for  motion—  Wilson,  contra. 

Taylor,  J,— .Some  years  since,  an  injunction  was 
awarded,  by  the  presiding  judge  of  the  Circuit  Court 
of  Covington  County.,  retraining  the  defendants  from 
permitting  a  bridge,  which  they  had  erected,  near  a 
ferry  of  the  plaintiff,  from  be/ng  used.  The  suit,  in 
which  said  injunction  was  awarded,  was  bronght  by 
appeal,  into  this  Court,  and  the  injunction  was  here 
perpetuated.  The  plaintiff  now  i^oves  for  an  at- 
tachment against  the  defendants,  alleging  that  they 
have  been  guilty  of  a  contempt,  by  disregarding  the 
decree  aforesaid,  and  permitting  the  continued  use  of 
their  bridge.  . 

The  question,  whether  or  not  this  is  the  proper  fo- 
rum, to  which  the  application  should  be  made,  neces- 
sarily presents  itself. 
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This  Court  lias  uniformly  determined,  that  as  a 
general  rule,  except  in  the  cases  specified  in  the  con- 
stitution, its  jurisdiction  is  altogether  appellate.  The 
propriety,  as  well  as  constitutionality  of  these  deci- 
sions, is  the  more  apparent  from  an  examination  of 
the  effects  of  a  contrary  one.  Were  we  to  assume 
original  jurisdiction,  it  would  often  happen,  that  it 
would  become  necessary  to  examine  witnesses,  and 
some  times,  to  impannel  juries,  for  the  more  correct 
ascertainment  of  facts. 

From  the  organization  of  this  Court,  it  is  not  well 
fitted  for* such  investigations;  and  it  has,  obviously, 
been  established  for  legal  adjudications — not  the  tri- 
al of  facts.  Controversies,  which  may  arise  with  re- 
spect to  the  correctness  of  process,  which  may  issue 
upon  a  judgment  or  decree  of  this  Court ;  the  satis- 
faction of  such  judgment  or  decree;  or  any  matter, 
which  relates  to  its  execution,  are  no  more  to  be  de- 
cided here,  in  the  first  instance,  than  the  matters  first 
in  litigation. 

This  Court  does  not  issue  the  process,  necessary 
to  carry  into  execution  its  own  judgments.  Tbe 
judgment  is  certified  to  the  Court,  from  which  the 
case  is  brought  into  this,  and  thence  the  writ  of  exe- 
cution, &c  emanates.  If  the  writ  is  disobeyed,  it 
is  a  contempt  to  the  Circuit  Court. 

This  case  is  believed  not  to  be  distinguishable 
from  others.  The  writ,  to  enforce  the  final  decree, 
issued,  not  from  this,  but  from  the  Circuit  Court. — 
The  decree  of  this  Court,  in  fact,  by  a  legal  fiction, 
became  the  decree  of  the  Circuit  Court.  If  the  in- 
junction were  disobeyed,  application  should  have 
been  made  to  the  Circuit  Court,  by  the  plaintiff,  for 
redress ;  and,  if  he  considered  himself  agrieved,  by 
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the  decision,  there,  he  should,  in  the  ordinary  way, 
have  sought  redress  here — and,  can  not  be  heard, 
when  applying  for  an  original  order. 

The  great  propriety  of  such  a  course,  vyould,  in 
no  case,  be  more  apparent,  than  in  this. 

Upon  an  application  of  this  kind,  the  first  order  is, 
that  the  defendant  appear  and  show  cause,  why  an 
attachment  should  not  issue.  If  the  defendant 
appear,  for  the  purpose  of  complying  with  the  rule, 
an  examination  of  facts  follows,  of  course.  And, 
are  parties  and  witnesses  to  be  compelled  to  attend 
here,  from  the  most  distant  parts  of  the  State ;  and 
the  regular  business  of  the  Court  to  be  suspended, 
until  this  trial  of  facts  can  be  prepared  for,  and  gone 
through?  We  can  see  r>o  reason,  to  sustain  such  a 
doctrine ;  but,  on  the  contrary,  are  satisfied,  that  it 
is  proper  not  to  entertain  the  motion.  It  is,  there- 
fore overruled. 
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NUGENT  VS.  THE  STATE. 

1.  That  a  jury,  after  being  impanneled  and  sworn,  in  a  crimi- 
nal case,  are  dismissed,  in  consequence  of  the  sickness  of  tht 
presiding  judge,  is  no  cause  for  the  discharge  of  the  prisoner, 
from  a  trial,  before  a  second  jury,  for  the  same  offence. 

In  this  case,  an  indictment  having  been  preferred 
against  Nugent,  for  the  murder  of  one  Caple — i  spe- 
cial term  of  Dallas  Circuit  Court  was  ordered,  for  his 
trial.  At  the  time  appointed  the  Court  was  duly  or- 
ganised, and  the  prisoner  was  arraigned,  and  plead 
not  guilty.  A  jury  was  then  impanneled,  and  sworn 
to  try  the  issue  between  the  State  and  the  prisoner ; 
and  the  Court  adjourned,  until  the  following  day. 

The  record  then  recited,  that  on  the  next  day,  the 
State  was  present  by  counsel,  and  also  the  prisoner; 
but  the  presiding  judge  was  so  extremely  indisposed, 
as  to  render  it  impossible  for  him  to  preside;  and  it 
was,  therefore,  ordered,  that  the  jury  be  discharged, 
and  they  were  discharged,  accordingly. 

At  the  ensuing  regular  term  of  the  Circuit  Court, 
of  Dallas,  Nugent  was  again  put  upon  his  trial;  a 
jury  impanneled  and  sworn ;  and  a  verdict  of  man- 
slaughter awarded  against  him. 

When  called  to  the  bar,  for  sentence,  the  counsel 
for  Nugent,  moved  for  his  discharge,  on  the  ground 
of  the  discharge  of  the  first  jury :  but  the  Court 
overruled  the  motion,  and  reserved  it  for  the  opinion 
of  this  Court. 

Ellis,  for  the  prisoner — Attorney  General,  contra. 
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On  the  part  of  the  prisoner,  it  was  contended — 
1st.  That,  under  the  tenth,  eleventh  and  thirteenth 
sections  of  the  declaration  of  rights,  in  the  constitu- 
tion, the  prisoner  was  entitled  to  his  discharge.  This, 
it  was  said,  was  an  indictment  for  a  capital  case;  and 
the  prisoner  could  not  be  twice  put  in  jeopardy  of 
life.     In  this  case,  the  jury  were  discharged,  in  vio- 
lation of  the  prisoner's  rights :  and,   although   the 
rule,  in  relation  to  the  power  of  Courts,  to  discharge 
a  jijry,  has  been  relaxed,  in  some  cases,  this  relaxa- 
tion has  never  extended  to  felony.     This,  however, 
has  been  limited,  alone,  to  cases  of  imperious  neces- 
sity.    It  has  been  exercised  in  cases  where  a  juror 
has  suddenly  become  ill ;  where  the  prisoner  becomes  I 
ill;  or  where,  from  circumstances,  a  benefit  is  to  ac- 
crue to  the  prisoner.     Here  it  was  obviously  to  his 
injury  :  he   was  not  consulted — it  was  the  volition  of 
the  judjje ;  and,  by  his  act,  the  prisoner  was  deprived  of 
a  jury,  whom  he  had  chosen,  to  pass  upon  nis  ^uilt. 
It  is  shewn,  by  the  record,  here,  that  all  the  power 
exercised,  was  left  entirely  to  the  judge,  himself; 
and  was  concerning  himself.     No  case,  ever  decided, 
has  extended  the  right  of  the  Court  thus  far.'    Were 
it  thus  given,  the  most  injurious  consequences  would 
ensue.     It  would  be  throwing  upon  the  discietion  of 
the  judge,  the  power  of  discharging  a  juror;  and 
which  he  might  do,   through   malevolence,  or  other 
bad  motive.     In  every  ca$e,  where. this,  matter  Ijias 
arose,  a  power   existed,  to  judge  of  the  necessity: 
here,  there  was  no  power,  but  the  opinion  and  will 
of  the  presiding  officer. 

This  case,  if  the  prisoner  be  not  acquitted,  will 
form  a  new  exception  to'  this  restricted  rule.  And 
the  Courts  should  hesitate,  in  cases  of  such  impor- 
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tance,   before   establishing   exceptions. — 6  Serg't  & 
Rawle,  578. 

2ndly.  We  do  not  know  how  this  entry  came  in- 
to the  record  :  it  is  to  be  presumed,  that  the  judge 
was  not  there,  to  order  or  make  it;  as,  if  the  indis- 
position was  of  the  sudden  and  imminent  character, 
contemplated  in  the  rule,  he  could  noth  ave  posses- 
sed the  faculty,  necessary*  It  would,  then,  be  an  en- 
try, out  of  Court,  by  which  the  prisoner  would  be 
essentially  affected,  in  a  capital  case.  In  this  way, 
a  device  might  be  used,  to  pack  a  jury. 

For  tfre  State,  it  was  said — that  the  declaration  of 
rights  was  not  compfomitted;  as  a  prisoner  could 
not  be  considered  as  put  in  jeopardy,  where  not  tried. 
The  State  vs.  Phil,  in  this  Court.  It  has,  likewise, 
been  decided,  that  the  rule  may  be  extended  to  felo- 
ny, as  well  as  misdemeanors. — 3  Camp.  207,  209. 

In  this  case,  the  power  exercised,  arose  from  ne- 
cessity. It  was  an  event  that  could  not  be  foreseen, 
or  provided  against.  Wherever  the  rule  has  been 
allowed,  it  has  been  from  urgent  necessity.  This 
was  clearly  so;  and  the  law  is  well  settled,  and  meets 
this  particular  case. 

Lipscomb,  C.  J. — This  case  cofrnes  before  us,  on 
a  point  reserved  for  our  consideration,  by  the  judge 
of  the  Circuit  Court  of  the  county  of  Dallas.  The 
prisoner  was  found  guilty  of  the  crime  of  man- 
slaughter ;  and  when  placed  at  the  bar  to  receive  the 
sentence  of  the  Court,  by  his  counsel,  moved  to  be 
discharged,  on  the  ground,  that  a  jury  had  been  pre- 
viously impanneled  and  sworn,  to  pass  upon  his 
trial,'  upon  the  same  indictment,  which  jury  had  been 
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discharged  from  rendering  their  verdict,  by  the  then 
presiding  judge,  contrary  to  the  consent  of  the  pris- 
oner. The  record  relied  on  in  support  of  this  mo- 
tion, showed,  that  on  the  15th  day  of  May,  1832,  an 
order  was  made  by  the  Hon.  H.  G.  Perry,  judge  oP 
the  second  Judicial  Circuit,  requiring  a  special  term 
to  be  holden  in  the  county  of  Dallas,  on  the  18th 
day  of  June,  for  the  trial  o£  the  said  Nugent,  for  the 
crime  with  which  he  stood  charged. 

On  the  day  appointed,  the  Court  was  duly  organ- 
ized— the  Hon.  H.  G.  Perry  presiding  as  Judge — 
the  prisoner  was  arraigned,  and  plead  not  guilty  to 
the  indictment — and  a  jury  wcta  impanneled,  tried, 
elected  and  sworn,  well  and  truly  the  issue  to  try, 
&c. — and  the  Court  then  adjourned  till  the  next  day, 
at  which  time  the  Court  met,  and  the  following  en- 
try was  made  of  record :  "  this  day  came  Jesse 
Beene;  solicitor,  who  prosecutes  for  the  State,  and 
John  Nugent,  in  his  own  proper  person,  and  the 
jury  aforesaid;  and  the  Hon.  Horatio  G.  Perry,  judge 
presiding,  being  so  extremely  indisposed,  as  to  ren- 
der it  impossible  for  him  to  proceed  with  the  trial,  it 
is  therefore  ordered,  that  the  jury  be  discharged,"  &c. 
The  Court  below  overruled  the  motion,  and  passed 
sentence  on  the  prisoner;  but  considering  the  ques- 
tion arising  on  the  motion,  to  be  novel  and  difficult, 
reserved  it  for  the  opinion  and  judgment  of  this 
Court. 

Two  points  have'  been  made  by  the  counsel  for 
the  prisoner,  in  opposition  to  the  judgment  of  the 
Court  below,  and  on  which  they  relied,  for  the  re- 
versal of  the  judgment. 

The  1st.  That  no  person  shall,  for  the  same  of-^ 
fence,  be  twice  put  in  jeopardy  of  life  or  limb. 
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And  2dly.  That  according  to  the  course  of  the 
common  law,  the  discharge  of  the  first  jury  amount- 
ed, in  law,  to  a  discharge  of  the  prisoner. 

%  The  first  point  was  not  pressed  on  us,  because  ihe 
counsel  for  the  prisoner  believed  it  embraced  in  the 
opinion  of  this  Court,  under  its  ol'd  organization,  in 
the  case  of  The  State  vs.  Coleman  Williams.  In 
that  case,  the  ground  tfas  fully  considered,  after.it 
had  been  very  ably  argued,  by  eminent  counsel,  and 
the  Court  overruled  the  objection.  That  opinion  is 
well  sustained,  by  many  previously  adjudged  cases, 
of  high  authority  -\  and  by  none  more  clearly  and 
distinctly,  than  by  the  opinion  of  Chief  Justice 
Spencer,  on  the  same  point,  in  The  People  vs.  Good- 
win.  We  believe  the  doctrine  on  this  point  has 
been  settled  on  sound  principles,  and  we  are  not  dis- 
posed to  disturb  it. 

The  second  point  has  been  urged  with  earnestness 

^  fend  ability,  by  the  prisoner's  counsel.  He  insists, 
that  it  is  a  rule  of  the  common  law,  that  a  discharge 
of  the  jury,  after  they  have  been  sworn,  amounts  to 
a  discharge  of  the  prisoner — and  that  he  cannot  be 
agairf  put  on  his,  trial  for  the  same  offence;  that 
this  rule  was  inflexible,  and  admitted  of  no  excep- 
tions, until  the  trial  of  the  Kinlocks,  in  1746,  under 
a  special  commission  for  the  trial  of  the  ttebels  of 
1745 ;  that  the  exception  then  recognised,  and  those 
since  made,  will  not  embrace  the  case  of  a  discharge 
of  the  jury,  on  the  ground  of  the  sickness  of  the  judge. 
Whatever  may  have  formerly    been    the   unity 

.   of  decisions   in    support   of  this    rule,    exceptions 

to  it,  have  been  frequently  made  by  a  train  of  decis- 

gjohn.c.ions>  from  the   case  of  The  People  vs.  Denton?  in 

1801,  in  the  State  of  New  Y6rk,  down  to  The  Pea- 
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pie  vs.  Goodwin,  in  15*20.*     These  cases  have  sup- » is  Jmw. 
plied  different  exceptions  to  the  rule,  but  they  have 
been  all  asserted  and  sustained  on   one  and  the  same 
principle,  the    controller  of  all  human   rules,  neces- 
sity.    The  same    principle   has  i>een  sanctioned  by 
Judge  SVory,  in  The  United  Stales  vs.  Coohdge',h  and.2Gai.364 
by  the    Supreme    Court    of    Massachusetts,    in  The 
Commonwealth   vs.    Boiv&n\c  nor  has  this  principles  Mam*. 
been  sanctioned    alone,  by  the  Courts    of  our    own 
country,    but    it   has   been  equally   so,  by    English 
decisions      In  The  People  vs.  Olcotf,d  the  jury  h^v-J,9^^0* 
ing  been  out  from  eight  o'clock,  in  the  evening,  un- 
til near  two,  the  next  day,  and  having  in  the  mean 
time  come  into  Court  two  or  three  time*,  for  advice, 
declared,  there  was  no  prospect  of  their  agreeing  in 
a  verdict;  were   discharged,    without  the   prisoner's 
consent.     One  of  the  questions  propounded  to  that 
eminent  jurist,   Judge  Kent,  was,  whether  the  dis- 
charge of  the  jury  entitled  the  defendant  to   be   dis- 
charged, or  whether  he  could  be  retried? 

After  examining  and  commenting  on  all  the  au- 
thorities,  the  position  of  the  learned  Judge  was  this — 
"if  the  Court  are  satisfied,  that  the  jury  have  made 
long  and  unavailing  efforts  to  agiee;  that  they  are 
so  far  exhausted  as  to  be  incapable  of  further  dis- 
cussion and  deliberation,  this  becomes  a  case  of  ne- 
cessity, and  requires  an  interference;  that  all  the 
authorities  admit,  that  when  any  juror  becomes  men- 
tally disabled,  by  sickness  or  intoxication,  it  is  pro- 
per to  discharge  the  jury ;  and  whether  the  mental  > 
inability  be  produced  by  sickness,  fatigue,  or  incura- 
ble prejudice,  the  application  of  the  principle  must 
be  the  same."  On  a  similar  ground,  the  jury  were 
discharged  by  the  Court,  in  The  Commonwealth  v*. 
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Bowderi.  So  in  the  case  of  The  People  vs.  Goodwin , 
it  had  been  fully  and  fairly  ascertained,  that  the  jury 
could  not  agree.  In  the  last  case,  the  principle  was 
most  fully  sanctioned,  by  the  great  learning  and  ju- 
dicial reputation  of  Chief  Justice  Spencer.  In  The 
United  States  vs.  Cooltdge,  a  witness  refused  to  be 
sworn,  and  was  imprisoned  for  a  contempt;  the  trial 
was  suspended  during  the  imprisonment  of  the  wit- 

»4Tatmtness.  In  Tlie  King  vs.  Edwards,*  whilst  the  prose- 
cutor was  giving  his  evidence,  one  of  the  jurors  fell 
down  in  a  fit  ;  the  jury  was  discharged,  and  a  new- 
jury  sworn,  and  the  prisoner  convicted.  The  point 
argued  before  all  the  Judges  in  England,  except 
Mansfield  and  Lawrence*  was,  whether  the  prisoner 
could  be  tried,  after  the  discharge  of  the  jury,  with- 
out consent.  The  Judges,  without  hearing  the 
counsel  for  the  crown,  said,  that  it  had  been  de- 
cided in  so  many  cases,  that  it  was  now  the  set- 
tled law  of  the  country;  and  gave  judgment  against 
the  prisoner.     Such,  too,  was  the  decision  in  Ann 

bc2^a0c6hScalbert's  case.b 

g'Leachc.      In  The  King  v $  Stevenson?  the  prisoner  fell  down, 
.    in  a  fit,  during  the  trial,  and  the  jury  was  discharg- 
ed; and,  upon  his  recovering,  he  was  tried,  and  con- 
victed, by  another  jury. 

See  the  opinion  of  Chief  Justice,  Spencer,  in  Good- 
win'y  ease. 

la  these  cases,  the  exceptions  were  different,  but 
the  principle  was  the  same,  in  each.  That  it  was  a 
case  of  necessity,  over  which  the  Court  could  exer- 
cise no  control;  and  that,  therefore,  the  ends  of  public 
justice  required  a  modification  of  the  rules.  "The 
rule  should  not  be  capriciously  departed  from  :  the 
necessity  should  always  be  urgent  and  apparent--- 
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But,  whatever  should  he  the  ground  of  the  discharge 
of  the  jury,  it  should  he  always  on  this  self-sarne 
principle,  of  necessity;  otherwise,  it  would  seem, 
that  the  prisoner  should  not  be  again  put  upon  his 
trial.  See  The  People  vs.  Ward  %  Barrett.  And,  ^,ohn'R 
although  the  right  to  discharge  a  jury,  on  a  proper 
occasion,  is  clearly  established,  it.  should  be  exercised 
cautiously  and  with  great-  delicacy  ;  but  this  forbear- 
ance should  never  be  extended  to  a  sickly  timidity. 

I  recollect  well,  that  several  years  ago,  when  on 
the  Circuit  Court  bench,  a  case  occurred  before  me, 
where  I  now  believe,  that  my  over-nicety,  on  this  sub- 
ject, occasioned  great  injustice,  and  actual  oppression 
to  the  jury.  I  had  them  kept  together  about  three 
days  before  they  were  discharged,  when,  after  the 
first  eight  or  ten  hours,  they  gave  me  the  most  posi- 
tive assurance,  that,  all  their  efforts,  to  agree  in  a  ver- 
dict, were  fruitless  and  hopeless. 
•  I  am  disposed  to  think,  judges  would  be  more  apt 
to  err,  in  this  way,  than  by  too  rashly  discharging 
thejfiry. 

But  Jet  us  now  endeavor  to  apply  the  principle 
we  have  been  examining,  to  the  present  case.  All 
the  exceptions  we  have  noticed,  were  occasioned  by 
the  jury,  the  witness,  or  the  prisoner.  Is  there,  how- 
ever, in  reason,  a  distinction  in  principle,  if  the  judge 
should  be  taken  suddenly  ill,  and  unable  to  progress 
with  the  trial.  Suppose,  that  after  commencing  the 
.trial,  he  had  died  suddenly,  would  not  the  same  prin- 
ciple of  necessity  claim  the  case,  as  another  exception 
to  the  rule?  It  seems  to  me,  that  it  most  certainly 
would.  His  inability  from  sickness,  can  not  alter  the 
result. 

The  principle  once  settled,  of  necessity,  we  will 
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•  only  have  to  inquire,  if  the  exception  is  embraced 
by  it;  and  although  the  progeny  may  be  numerous, 
it  seems  to  me,  that  there  Will  never  be  m,uch  diffi- 
culty in  the  application  of  the  rule.  It  will  pnly  be, 
to  inquire  whether  the  necessity  actually  existed,  for 
discharging  the  jury,  without  their  having  .agreed  in 
a  vferdict. 

•  I  agree,  that  the  departure  from  the  rule,  must  be 
based  on  that  necessity— -and  the  generality  of  the 
rule  is  admitted  ;  but  I  most  cordially  assent  to  the 
opinion  of  Sir  Michael  Foster,  "  that  all  general  rules, 
touching  the  administration  of  justice,  must  be  so 
understood,  as  to  be  made  consistent  with  the  funda- 
mental principles  of  justice;  and,  consequently,  all 
cases,  where  a  strict  adherence  to  the  rule  would 
clash  with  those  fundamental  principles,  are  to  be 
considered  as  so  many  exceptions  to  it."a 
L.38.  1  hat  the  present  case  is  an  exception  to  the  gene- 

ral rule,  contended  for,  I  can  entertain  no  doubt.  It 
results  from  a  principle  of  the  same  necessity,  ac- 
knowledged in  all  the  cases. 

The  judgment  must,  therefore,  be  affirmed.     , 
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1.  The  Supreme  Court  will  not  generally  encourage  an  omission 
to  make  out  assignments  of  error,  by  setting  aside  judgments, 
taken  for  want  of  them. 

2.  But  semble,  under  very  peculiar  circumstances,  tbe  rule  will 
be  relaxed. 

Mr.  Acre,  counsel  for  tbe  plaintiff  in  error,  moved 
to  set  aside  the  judgment  of  this  Court,  in  the  pres- 
ent entitled  case,  under  its  peculiar  facts:  and  he 
read  an  affidavit  stating  that  the  assignment  of  er- 
rors, (for  want  of  which  the  judgment  was  had,)  had 
been  delayed  to  be  filed,  in  consequence  of  an  un- 
derstanding with  Sallee,  of  counsel  with  the  defend- 
ant, that  they  might  be  filed  at  leisure;  that  the  case 
was  in  chancery ;  and  contained  merits. 

Sallee,  contra, 

Taylor,  J. — Motion  to  set  aside  a  judgment  ren- 
dered, for  want  of  an  assignment  of  errors. 

During  the  present  term,  the  judgment  in  this 
case  has  been  affirmed,  because  there  had  been  no 
assignment  of  errors. 

The  record  was  filed,  and  the  case  docketed  du- 
ring the  last  term.  From  the  affidavit  of  Mr.  Acre, 
the  attorney  for  the  plaintiff  in  error,  it  appears,  that 
during  the  last  term,  a  conversation  passed  between 
him  and  Mr,  Sallee,  the  counsel  for  the  defendant, 
in  which  it  was  agreed,  that  he  might  make  the  as- 
signment at  his  leisure ;  that  he  did  not  believe  any 
4s.  &  p.  11 
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advantage  would  be  attempted  on  this  account,  and 
therefore,  had  omitted  making  the  assignment-  be- 
lieving, also,  that  the  case  would  not  be  called  for 
trial,  during  this  term ;  that  no  inconvenience  can 
arise  to  the  other  party,  from  this  omission,  as  it  is  a 
chancery  case,  in  which  a  general  assignment  is  all 
that  will  be  required ;  and  that  the  appeal  has  not 
teen  taken  for  delay,  but  in  the  hope  of  reversing 
the  decree,  on  the  merits. 

We  are  not  willing  to  encourage  applications  of 
this  kind,  and  sthus  promote  negligence  in  making 
assignments  of  error,  in  proper  time.  Therefore, 
although  this  motion  will  be  sustained,  we  wish  it 
understood  to  be,  upon  the  peculiar  circumstances  of 
the  case. 

If  there  were  any  prospect  of  reaching  the  cause 
this  term,  in  the  regular  call  of  the  docket,  or  prob- 
ably if  it  were  a  suit  at  law,  the  facts  stated  in  the 
affidavit  would  be  considered  insufficient.  But  as, 
from  the  nature  of  the  case,  it  must  be  understood, 
that  the  whole  record  will  be  before  the  Court,  as 
the  cause  can  pot  be  called  for  trial  at  this. term,  and 
therefore,  the  defendant  cannot  be  prejudiced  by  the 
failure  of  plaintiff's  counsel  to  have  assigned  errors 
heretofore,  and  especially,  as  the  affiant  swears  to 
merits,  we  believe  the  motion  should  be  sustained — 
the  Judgment  is  accordingly  set  aside,  and  the  cause 
reinstated  on  the  docket. 
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1.  The  permission  of  a  city  corporation,  to  one,  to  retail  spirit- 
'  ous  liquors,  docs  not  protect  such  person  from  an  indictment 
by  the  State,  for  retailing  without  a  license. 

Davis,  being  indicted,  under  the  statutes  of  this 
State,  in  Mobile  Circuit  Court,  for  retailing  spiritous 
liquors,. without  license,  in  that  city,  offered  proof,  in 
excuse  therefor,  that  the  city  corporation  had  grant- 
ed him  license  and  permission  to  vend  liquors. 

Judgment  being  rendered  against  him,  this  point 
was  reserved  for  the  consideration  of  the  Supreme 
Court. 

Gordon,  for  Davis — Attorney  General,  contra. 

Per  Curiam. — George  Davis  was  indicted,  in  the 
Circuit  Court  of  Mobile  County,  for  retailing  spi- 
rits, without  a  license.  The  retailing  proved,  was 
in  the   city  of  Mobile. 

The  defendant  proved,  that  he  had  retailed,  by 
the  permission  and  license  of  the  Mayor  and  Alder* 
men  of  the  city  of  Mobile.  The  Circuit  Court  gave 
judgment  against  the  defendant,  but  reserved  the 
point,  for  the  opinion  and  judgment  of  this  Court. 

It  is  too  clear,  to  admit  a  doubt,  that  the  excuse 
sefrupby  the  defendant,  is  unavailable;  and  that 
the  license,  from  the  Mayor  and  Aldermen  of  the 
city,  could  not  protect  him  from  the  penalty  of  the 
statute,  imposed  on  retailers,  without  license. 

Judgment  affirmed  by  the  Court. 
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MOORE    VS.    WRIGHT. 

1.  A  decree  in  chancery  perpetually  enjoining  a  judgment  at 
law,  will  be  reversed,  and  the  bill  dismissed — it  appearing 
that  the  defendant  is  not  regularly  in  Court,  by  publication  ; 
and  judgment  pro  confesso. 

2.  It  is  not  sufficient  that  an  order  of  publication  is  had,  in  a 
chancery  cause  :  proof  of  the  publication  must  also  be  made. 

This  was  a  bill  in  chancery,  filed  in  Lawrence 
Circuit  Court,  by  William  Wright,  against  John 
Moore  and  others.  The  bill  set  out,  that  some  time 
in  180-,  the  complainant  and  James  Dos  well  and 
John  Wright,  executed  their  note  of  hand  to  John 
Moore,  the  defendant,  for  the  sum  of  fifty-five  dol- 
lars. That  in  the  year  1822,  Moore  instituted  suit 
thereon?  and  recovered  judgment  against  the  com- 
plainant and  John  Wright-  which  said  judgment 
was  subsequently  paid  off  and  discharged  by  Dos- 
well,  who  received  a  receipt  from  Moore,  therefor. 
That  notwithstanding  the  payment  so  made,  of  the 
said  judgment,  Moore  had  caused  execution  to  issue 
against  the  property  of  the  complainant,  which  was 
then  in  the  hands  of  the  sheriff,  to  be  levied.  The 
complainant  therefore  prayed,  the  usual  relief  of  the 
Chancellor. 

The  Chancellor  having  granted  an  injunction,  a 
writ  of  subpoena  was  issued,  by  the  Clerk,  which 
was  returned  with  an  indorsement  by  the  sheriff, 
that  the  defendants  could  not  be  found  in  the  county. 
At  the  September  term,  1827,  of  the  Circuit  Court, 
the  following  entry  appeared,  from  the  record,  to 
have  been  made  in   the  cause — "  on   motion  of  the 
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complainant,  by  his  counsel,  and  it  appearing  to  the 
satisfaction  of  the  Court,  that  said  defendants  are 
not  inhabitants  of  this  State — it  is  ordered  by  the 
Court,  that  publication  be  made  in  some  newspaper 
published  in  Russelville,  Kentucky,  for  four  weeks, 
successively,  that  said  defendants  appear,  on  or  be- 
fore the  next  term  of  this  Court,  and  answer  said 
complainant's  bill;  or  that  the  same  will  be  taken 
for  confessed.  At  March  term,  1523,  a  like  order 
of  publication,  in  respect  to  Moore,  alone,  appeared 
in-  the  record:  then  followed  an  alias  subpoena, 
which  was  executed  on  Lynn,  one  of  the  defend- 
ants. At  September  term,  1828,  Lynn  filed  his  an- 
swer, denying  an  allegation  in  the  bill,  that  the  col- 
lection of  the  amount  of  the  judgment  was  intended 
for  his  benefit.  Then  followed  the  answer  of  Dos- 
well,  averring  that  he  became  bound  with  Wright, 
in  the  note,  as  charged  in  the  bill,  as  surety  only ; 
and  that  the  execution  complained  of,  had  been  is- 
sued, alone,  for  his  use,  he  having  discharged  it, 
and  become  the  assignee  thereof. 

These,  with  some  evidence  corroborating  the  an- 
swer of  Doswell,  were  all  the  proceedings  in  the 
cause;  and  at  September  term  1829,  the  Chancel- 
lor granted  a  decree,  perpetuating  the  injunction. 

To  reverse  this  decree,  a  writ  of  error  was  taken 
in  the  cause. 

Ormond  for  plaintiff  in  error. 

Taylor,  J. — This  suit  in  Chancery  was  institu- 
ted by  the  defendant  in  error,  against  the  plaintiffs, 
to  injoin  a  judgment  at  law.  The  bill  alleges,  that 
the  complainant,   with  James   Doswell   and  Joha 
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.Wright,  executed  their* note,  to  the  defendant,  Moore; 
that  suit  had  been  instituted,  by  Moore,  against  the 
complainant  and  John  Wright,  and  judgment  recovr 
ered.  That  Doswell  had  paid  off,  and  satisfied  the 
judgment,  notwithstanding  which  the  sheriff  was 
about  to  make  the  amount,  out  of  the  complainant's 
property,  by  an  execution. 

At  September  Term,  H?27,  an  order  of  publication 
was  made,  as  to  Moore,  but  no  answer  was  ever  filed 
by  him;  nor  is  there  any  judgment,  pro  confesso,  ar 
gainst  him. 

At  March  Term,  1829,  James  Doswell,  one  of  the 
payors,  who  is  charged  by  the  bill,  to  have  discharg- 
ed the  judgment,  was  made  a  defendant. 

Doswell  answered,  alleging,  in  substance,  that 
John  Wright  and  himself  had  executed  the  note,  as 
securities  for  William  Wright;  that  he  had  paid  the 
amount  of  the  judgment,  and  taken  a  receipt  from 
Moore;  and  that  the  judgment  had  been  assigned  4o 
him,  to  enable  him  to  reimburse  himself;  and  that 
the  sheriff  was  directed  by  the  plaintiff  to  said  judg- 
ment, to  make  the  money,  and  pay  it  over  to  said 
Doswell. 

The  deposition  of  Malcolm  Gilchrist,  is  the  only- 
one,  which  appears  to  have  been  taken  in  the  cause; 
and  that  is  so  confusedly  written,  that  it  conveys  no 
distinct  idea  to  the  mind. 

The  allegation,  that  Doswell  has  discharged  the 
judgment,  is  nowhere  sustained  by  proof. 

The  complainant  states  in  the  bill,  that  the  receipt 
of  Moore,  for  the  amount  of  the  judgment,  is  made 
an  exhibit;  but  it  no  where  appears,  in  the  record. 
It  is  true,  that  DosweU7s  answer  admits  its  execution. 
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but  this    cannot    be    received   as   evidence  against 
Moore. 

In  fact,  the  whole  case  appears  to  have  been  act- 
ed-on,  in  the  Court  below,  without  the  least  respect 
to  regularity  of  proceeding. 

Moore,  the  payee  of  the  note,  in  whose  favor  the 
judgment  was  recovered  at  law,  is  perpetually  injoin- 
ed  against  enforcing  his  judgment,  without  having 
been  regularly  brought  into  Court. 

An  order  of  publication  appears  to  have  been  made 
against  him,  but  there  is  no  proof,  that  publication 
was  ever  made;  nor  was  a  judgment,  yro  confesso, 
ever  rendered  against  him. 

A  co-obligor  with  the  complainant,  who,  during  the 
progress  of  the  cause,  is  made  defendant,  answers,  that 
he  has  paid  the  debt  to  Moore,  and  a  perpetual  in- 
junction is  the  consequence,  without  any  proof  of 
the  payment,  or  an  opportunity  being  afforded  to 
Moore,  to  contest  it. 

-  Under  these  circumstances,  this  Court  does  not 
feel  itself  authorised,  to  examine  the  points  made  by 
tha  brief. 

The  decree  is  reversed,  'and  the  bill  dismissed,  at 
the  costs  of  the  defendant  in  error. 
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SIMPSON  VS.   M  LAUGIILIN. 

1.  Semble — That  where  a  decree  is  had  in  a  Chancery  causey 
and  it  is  taken  to  the  Supreme  Court,  on  appeal,  and  affirm-* 
ed;  the  Court  helow  has  the  power  to  enforce,  and  carry  out 
the  decree;  as  though  it  had  never  been  in  this  Court. 

Per  Curiam.  —  The  motion  in  this  case,  has  not 
been  of  so  definite  a  character,  as  to  demand  any 
opinion  of  the  Court :  we  are  willing,  however,  to 
indicate  our  views  upon  the  points  which  have  been 
made  by  the  counsel  of  Simpson;  but,  with  the  un^ 
derstanding,  that  the  practice  is  not  to  be  considered, 
so  settled,  by  any  thing  which  may  now  .be  said,  as 
to  prevent  the  several  questions  from  being  consider- 
ed open  for  argument,  whenever  they  may  occur 
again.  The  reason  of  this,  is,  no  counsel  has  resis- 
ted the  motion. 

It  appears,  that  some  terms  ago,  a  decree  was  made 
by  the  Circuit  Court  of  Dallas  County,  in  favor  of 
Simpson,  the  complainant,  against  M'Laughlin, 
the  defendant,  for  a  considerable  sum  of  money,  and 
by  which,  beside,  a  receiver  was  appointed,  *to  re- 
ceive from  M'Laughlin,  the  books,  notes,  and  other 
papers,  and  the  possession  of  a  ware-house — all  be- 
ing the  property  of  a  late  firm,  in  which  the  parties 
had  been  partners. 

The  decree  only  decided,  with  respect  to  the  rents 
of  the  ware-house,  &c.  to  the  time  at  which  the  suit 
was  instituted*  From  that  decree  M'Laughlin,  ap- 
pealed to  this  Court,  and,  at  the  last  term,  it  was  af- 
firmed. 

At  the  succeeding  term  of  the  Circuit  Court,  a 
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motion  was  made  to  appoint  a  new  receiver — the  one 
first  appointed,  having  decline'd  acting — and  for  an 
attachment  to  compel  M'Laughlin  to  deliver  up  the 
papers,  &c.  The  Court  refused  to  make  any  order 
in  the  case;  assigning  as  a  reason,  as  is  stated,  that 
this  Court  having  entertained  jurisdiction  on  the  ap- 
peal, the  decree  must  be  final,  and  no  subsequent  or- 
der could  be  made. 

>  Whether  the  decree  was  a  final  one,  or  not,  was 
not  discussed  in  this  Court.  There  can  not  be  a 
doubt,  but  that  the  Circuit  Court  should  proceed  to 
enforce  the  decree,  which  has  been  made  by  it,  as  if 
the  case  had  never  been  in  this  Court.  The  decree 
has  not  been  reversed;  therefore,  there  is  nothing  to. 
prevent  that  Court  from  proceeding.  An  order  has 
been  made,  appointing  a  receiver.  If  he  had  acted, 
M'Laughlin  might  have  been  compelled,  by  the  pro- 
cess of  the  Court,  to  deliver  the  books,  &c.  to  him  : 
as  he  has  not,  another  may  be  appointed  in  his  stead, 
and  the  same  course  pursued,  with  respect  to  him. 

As  regards  the  rents  of  the  ware-house,  and  other 
receipts  of  M'Laughlin,  not  embraced  in  the  decree, 
or  which  have  come  to  his  hands,  since  it  was  render- 
ed, it  may  probably  be  necessary  to  file  another  bill. 
,  The  entry  will  be,  that  the  motion  is  overruled. 
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ROBINSON    &   DAVENPORT   VS.    HAMILTON 

1.  If  the  residence  of  the  drawer  of  a  bill  of  exchange,  be  not 
known  to  the  holder,  and  he  cannot  ascertain  it,  by  reasona- 
ble diligence,  such  holder  is  relieved  from  the  necessity  of 
giving  notice  of  a  protest,  for  non  payment. 

2.  That  notice  of  the  protest  of  a  bill  of  exchange,  for  non 
payment,  is  placed  in  the  Post  Office,  directed  to  the  place 
where  the  drawer  dated  it ;  is  sufficient  diligence  to  charge 
him  ;  in  the  absence  of  proof  of  the  holder's  knowledge,  that 
there  is  a  post  office  at  the  place  where  dated ;  or  of  the 
drawer's  residence  near  a  post  office. 

Error  to  the  Circuit  Court  of  Clark. 

The  plaintiffs  in  error  declared  against  the  de- 
fendant, in  assumpsit,  as  the  drawer  of  a  bill  of  ex- 
change. The  bill  was  drawn  on  one  Chandler,  at 
ninety  days,  in  favor  of  the  plaintiffs  or  order,  and 
made  negotiable  and  payable  at  the  Bank  of  Mobile. 
The  proof  was,  that  at  maturity  the  bill  had  been  reg- 
ularly protested,  for  non  payment;  and  notice  thereof 
directed  to  the  drawer  at  "  Wigginsville,"  where 
the  bill  was  dated,  lodged  in  the  post  office  at  Mobile. 
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There  was  no  evidence  of  a  knowledge,  on  the 
part  of  the  plaintiffs,  of  the  drawer's  residence ;  nor 
that  they  knew  of  the  existence  of  a  post  office,  at 
Wigginsville.  The  Court  below  charged  the  jury, 
that  the  plaintiffs  had  not  used  due  diligence;  and 
that  unless  they  believed  that  there  existed  a  post 
office  at  Wigginsville;  or  that  the  defendant  had,  in 
fact,  received  notice,  they  must  find  for  him.  Judg- 
ment was  accordingly  rendered  for  the  defendant. 

Lipscomb,  C.  J. — This  action  was  brought,  on  a 
bill  of1  exchange,  drawn  by  the  defendant,  on  one 
N.  E.  Chandler,  in  favor  of  the  plaintiffs. 

The  bill,  at  its  maturity,  was  protested  for  non- 
payment, and  notice  to  the  drawer  was  lodged  in  the 
post  office  at  Mobile,  the  place  of  payment,  address- 
ed to  the  maker,  at  Wigginsville. 

There  was  no  evidence,  that  the  holder  of  the 
bill  was  apprised,  that  Wigginsville  was  near  to  any 
post  office ;  or  that  ho  had  any  information  as  to  the 
makers  place  of  residence,  other  than  what  was  de- 
rived from  the  face  of  the  bill  itself. 

The  Bill  is  in  the  following  words— » 

Wigginsville,  27th  April,  1TB27. 

Sir — At  ninety  days  sight,  pay  Messrs.  Robin- 
son &  Davenport  or  order,  negotiable  and  payable  at 
the  Bank  of  Mobile,  four  hundred  dollars  value 
received,  and  charge  to  account  your  obedient 

W.  R.  Hamilton-. 
To  N.  E.  Chandler,  Esq.,  Present 

The  judge  charged  the  jury,  "  that  a  letter  con- 
taining notice  addressed  and  directed  to  a  place 
where  no  post  office  was  kept,  was  not  proof  of  such 
diligence  as  the  law  required,  and  that  if  they  believed 
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there  was  no  post  office  at  Wigginsville,  they  must 
find  for  the  defendant,  unless  they  believed,  he  had 
actually  received  notice." 

The  drawer  of  the  bill  had  designated  his  place 
of  residence,  as  Wigginsville.  It  was  in  his  power 
to  have  given  it  a  more  particular  description:-  his 
failing  to  do  so,  in  all  probability,  misled  the  plain-  • 
tiffs.  They  may  well  have  inferred  from  the  des- 
cription given,  that  the  place  was  of  sufficient  noto- 
riety, to  dispense  with  any  other. 

If  the  makers  place  of  residence  was  not  known 
to  the  holder,  and  he  could  not  ascertain  it,  by  using 
reasonable  diligence,  it  would  relieve  him  from  the 
necessity  of  giving  notice.8  We  are,  therefore,  of»  1  John*, 
the  opinion,  that  the  notice  was  sufficient,  unless  the11*294, 
knowledge  had  been  brought  home  to  the  holder  of 
the  bill,  that  there  was  no  post  office  at  Wigginsville, 
or  that  the  maker  resided  at  or  near  a  post  office.  If 
advised  of  such  facts,  it  would  have  been  incumbent 
on  the  plaintiffs  to  give  such  direction  to  the  notice 
as  would  have  ensured  the  greatest  certainty  of  its 
reaching  the  maker.  The  judgment  must  therefore 
be  reversed  and  the  cause  remanded. 


Taylor,  J.,  not  sitting. 
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WIGGINS  VS.  FERRYMAN. 

1.  Where  a  plaintiff,  in  a  suit  before  a  magistrate,  appeals  to  a 
Circuit  Court,  he  can  not,  at  the  first  term,  take  judgment  by 
default,  against  the  defendant,  without  notice  of  the  ap- 
peal. 

Perryman,  the  defendant  in  error,  procured  the  is- 
suance of  a  warrant,  from  a  magistrate  of  Conecuh 
County,  against  Margaret  Wiggins,  for  the  sum  of 
twenty-five  dollars,  due  upon  a  promissory  note. — 
The  magistrate,  after  a  hearing  of  the  cause,  ren- 
dered judgment  in  favor  of  the  defendant;  and  the 
plaintiff  appealed  to  the  Circuit  Court. 

At  March  Term,  1832,  it  being   the  return  term 

of  the  appeal,  a  formal  judgment,  by  default,    was 

rendered  against  the  defendant.     It  did    not  appear, 

.  however,  that  notice  of  the  appeal,  had  been  served 

on  the  defendant. 

Parsons  &  Cooper,  for  the  plaintiff  in  error. 
Gordon  &  Goldthwaite,  contra. 

Lipscomb,  C.  J. — This  cause  originated  before  a 
justice  of  the  peace,  in  the  County  of  Conecuh. 

Samuel  Perryman  sued  Margaret  Wiggins  ;  judg- 
ment was  given  for  the  defendant ;  the  plaintiff  ap- 
pealed, and,  at  the  first  term  of  the  Circuit  Court  re- 
covered judgment  by  default  against  the  defendant,  for 
twenty-seven  dollars  and  forty  cents,  his  debt  and  in  • 
terest. 


JUNE  TERM,  1833.  .      g^ 


WIGGIN8  V8.  FERRYMAN. 


It  does  not  appear,  that  the  defendant  ever  had 
notice  of  the  pendency  of  the  appeal. 

No  default  could  legally  be  taken  against  the  de- 
fendant, at  the  first  term  of  the  Court,  after  appeal 
taken,  unless  she  had  notice  of  the  pendency  of  such 
appeal. 

The  judgment  must,  therefore,  be  reversed,  and 
the  cause  remanded. 
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brooks  and  brown  vs.  maltbii!. 

1.  Where  it  declaration  is  filed  against  two  defendants,  only  one 
of  whom  appears  and  pleads,  and  there  is  a  regular  epntiu- 
ance  against  each,  at  every  term,  down  to  the  rendition  of 
verdict  and  judgment  against  both;  no  discontinuance  can  be 
held  to  have  operated. 

2.  In  cases,  where  judgment  and  verdict  are  rendered  against 
two  defendants,  (only  one  having  appeared  and  plead  to  the 
action,)  it  is  not  error,  to  have  omitted  the  entry  of  judgment 
by  default,  against  that  defendant  not  appearing  and  plead- 
ing. 

3.  Under  a  plea  to  an  action,  upon  a  promissory  note,  that  the 
note  had  been  discharged  by  the  execution  of  a  deed  of  trust 
of  real  estate,  made  by  the  defendant;  parol  proof  is  not  ad- 
missible, to  show,  that,  at  the  time  the  deed  was  executed,  it 
was  agreed  that  it  should  operate  as  an  extinguishment  of  the 
note  sued  on. 

James  R.  Maltbie  declared,  in  the  action  of  as- 
sumpsit, in  Jefferson  Circuit  Court,  against  the  plain* 
tiffs  in  error,  upon  a  promissory  note,  executed  by 
them,  (jointly  and  severally,)  to  the  plaintiff. 

The  writ  was  executed  upon  both  of  the  defen- 
dants. But  Brooks  neither  appeared,  nor  plead  to 
i  the  action.  The  defendant,  Brown,  plead  :  first — : 
non-assumpsit;  secondly— a  special  plea,  averring, 
that  he  subscribed  the  note,  sued  on,  only  as  the 
surety  of  Brooks,  >without  any  consideration,  what- 
ever ;  that,  some  time  after  the  execution  of  said  note, 
to  wit,  on  the  20th  day  of  February,  A.  D.  1826,  the 
said  Maltbie  agreed  with  said  defendant,  Brown,  that 
if  the  latter  would  execute  a  deed  of  trust  of  certain 
real  estate,  situate  in  the  town  of  Elyton,  in  the  said 
County  of  Jefferson,  the  said  deed  should  be  held  to 
operate  as  a  discharge  of  the  said  promissory  note, 
and  of  the  responsibility  of  the  defendant  thereon : 
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and,  the  defendant  averred,  that  in  pursuance  of  this 
agreement,  he  did,  on  the  20th  day  of  February, 
1826,  execute  his  certain  deed  of  trust  of  the  estate 
in  question,  to  one  Thompson,  as  trustee,  for  the  be- 
nefit of  said  plaintiff,  to  secure  him,  in  the  payment 
of  the  said  sum  of  money,  specified  in  the  said  pro- 
missory note :  and,  all  of  which,  the  said  defendant 
averred,  would  more  fully  appear,  by  referrence  to 
the  said  deed,  of  record.  That  subsequently,  the 
said  estate,  so  conveyed,  as  aforesaid,  was  sold,  by 
the  said  trustee,  and  the  entire  proceeds  appropriated 
for  the  benefit  of  the  plaintiff.  And  the  defendant 
further  averred,  that  the  said  lot  of  land,  so  convey- 
ed, as  aforesaid,  was  worth,  at  the  time  conveyed,  a 
much  larger  amount  of  money,  than  the  whole  a- 
mount  of  the  said  promissory  note,  and  all  interest 
due  thereon. 

To  this  plea,  the  plaintiff  filed  a  replication,  in 
short,  denying  the  facts  averred,  and  taking  issue  to 
the  country ;  and  a  jury  came,  who  rendered  a  ver- 
dict in  favor  of  the  plaintiff,  for  the  amount  due  on 
the  note. 

In  the  progress  of  the  trial,  a  bill  of  exceptions 
was  taken,  by  \vhich  it  appeared,  that  Brown,  the 
defendant,  in  support  of  his  special  plea,  offered  evi- 
dence, to  establish  the  facts,  that  he  was  the  surety 
of  his  co-defendant,  and  had  signed  the  note,  as  such; 
and  that  the  agreement  to  execute  the  deed  of  trust, 
in  discharge  of  the  note,  as  averred  in  his  plea,  was 
made,  between  himself  and  the  defendant.  He 
then  produced  the  deed,  executed  in  pursuance  of 
said  agreement,  which  specified — that  whereas,  said 
Brown,  being  justly  indebted  to  said  Maltbie,  in  the 
4  s.  &  p.  13 
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the  amount  of  the  before  mentioned  promissory  note; 
which  debt  the  said  Brown  was  desirous  of  securing 
to  the  said  Maltbie — and  have  paid  according  to  the 
legal  effect  thereof:  therefore,  it  witnessed,  that,  in 
consideration  of  the  premises,  and  also,  in  further 
consideration  of  one  dollar,  he,  the  said  Brown,  gave, 
granted,  bargained  and  sold,  aliened,  enfeoffed,  releas- 
ed and  confirmed,  unto  the  said  Thompson,  his  heirs 
and  assigns,  forever,  certain  lands,  lying,  situate,  and 
being  in  the  town  of  Ely  ton,  in  the  County  of  Jef- 
ferson; to  have  and  to  hold,  to  the  said  Thompson, 
upon  the  express  trust  and  condition,  that  the  said 
Brown  should  remain  in  possession  of  the  said  lands, 
until  default,  should  be  made  in  the  payment  of  the 
said  promissory  note  :  and,  in  default  of  the  payment, 
then  the  said  trustee  should  sell  the  said  lands,  and 
apply  the  proceeds  thereof,  to  the  discharge  of  the 
amount  of  the  promissory  note  aforesaid. 

In  reference  to  this  deed,  the  Court  was  re- 
quested to  exclude  the  parol  evidence,  offered  by  the 
defendant,  of  the  agreement  under  which  it  was  exe- 
cuted ;  on  the  ground,  that  such  testimony  was  in- 
consistent with  the  terms  of  the  deed  :  and  the  Court 
did  exclude  it ;  because,  as  was  expressed,  the  proof 
offered,  tended  to  prove  a  verbal  contract,  made  si- 
multaneously with  the  execution  of  the  deed :  and 
because  it  controlled  the  legal  effect  of  the  deed, 
which  was  only,  by  its  terms,  intended  to  secure  a 
debt,  to  the  value  of  the  property  conveyed. 

The  defendant,  therefore,  took  a  writ  of  error,  and 
removed  the  cause  into  this  Court. 

Ellis,  for  the  plaintiffs  in  error,  contended — 
First — That  there  was  error,  in  the  Court  below 
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rendering  a  joint-judgment  against  both  defendants. 
Brown,  one  of  the  defendants,  plead  separately ;  and 
the  only  issue  was  upon  the  two  pleas  of  that  defen- 
dant A  verdict  was  generally,  however,  rendered 
against  both  defendants,  which  was  error. — 17  John. 
R.  270;  1  Stewart,  189;  1  Dunlap's  P.  570. 

The  record  ,  shows  no  appearance,  by  Brooks.— 
Brooks  had  a  right  to  admjt  a  cause  of  action,  with- 
out incurring  costs  ;  and  surely  Brown  had  the  same 
right  to  a  legal  defence,  without  any  prejudice  from 
the  course  of  his  co-defendant. 

Secondly — There  was  error,  in  rejecting  the  parol 
proof  of  the  contract,  under  which  the  deed  had 
been  executed.  Even  if  the  plea  were  insufficient 
and  defective,  as  a  bar,  yet,  the  truth  of  it,  only,  was 
before  the  jury.  But,  it  was  not  a  verbal  contract, 
made  simultaneously  with  the  deed :  the  deed  was 
made  in  execution  of  the^aroZ  agreement.  Here  its 
intent  was  to  secure  the  debt ;  and  the  effect  of  the 
evidence,  would  have  been  to  show,  that  the  debt 
had  not  only  been  secured,  but  paid.  The  plea  al- 
leges, that  the  property  conveyed  by  the  deed,  was 
sold  by  the  trustee;  and  the  question,  whether  the 
property  so  conveyed  and  sold,  was  to  secure  the 
payment  of  the  note,  and  discharge  the  responsibili- 
ty of  Brown,  was  one  for  the  jury.- — 3'  Stark.  Et. 
1047-8,  1054,  note  1 ;  Chitty  on  Con.  26.  The 
deed  was  a  mere  consummation  of  the  contract. — 12 
East.  578 ;  15  Mass.  R.  85. 

Whether  the  contract  be  collateral,  or  not,  is  to  be 
determined  by  the  jury. — 9  Johns.  R.  309. 

Peck,  contra.  —  Upon  the  first  point — the  infer- 
ence from  the  record  is,  that  Brooks  did  appear. — 
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The  record  recites,  that  the  "parties  came  by  their 
attprnies."-- Castleberry  vs.  Pearce,  2  Stewart  &  Por- 
ter,  141. 

Secondly. — The  effect  of  the  parol  proof,  was  in 
contradiction  of  the  deed.  The  deed  does  not  show- 
that  it  was  to  operate  in  discharge  cf  the  note ;  but 
to  secure  its  payment;  yet,  the  evidence  is  to  show, 
that  a  verbal  contract  existed,  by  which  the  deed 
was  to  discharge  Brown's  responsibility,  in  respect 
to  the  note.  To  show,  not  what  the  deed  purports, 
but  what  it  does  not  purport.  That  it  was  not,  as 
its  terms  declare,  to  secure  the  payment  cf  the  note, 
but  to  discharge  the  note.  The  deed  expresses  itself 
thus — If  the  note  be  paid,  the  deed  is  void;  but  there  is 
no  term.,  by  which  it  can  be  inferred,  that  the  deed 
was  to  operate  as  a  discharge  of  the  note.  The  evi- 
dence was,  therefore,  improper.— 17  Mass.  R.  571;  1 
Johns.  R.  476 ;  2  Caine's  R.  160 ;  1  Taunt.  115 ;  1 
Caine's  R.  358,  note;  Ala.  R.  251,  270;  1  Stewart, 
425. 

* 

Taylor,  J.— At  March  term  1829,  of  the  Circuit 
Court  of  Jefferson  county,  the  declaration  was  filed 
in  assumpsit,  upon  a  promissory  note ;  at  the  same 
term,  Brown,  one  of  the  defendants,  filed  two  pleas, 
first,  the  general  issue :  his  second  plea  was  as  fol- 
lows, viz — "  and  for  further  plea  in  this  behalf,  the 
said  defendant  saith,  actio  non,  &c.  because  he  says 
that  he,  the  said  defendant,  subscribed  said  promis- 
sory note  above  stated  and  set  forth  in  said  plaintiff's 
declaration,  only  as  the  security  of  the  said  Jacob 
W.  Brooks,  his  co-defendant,  without  $ny  conside- 
ration whatever  moving  from  the  said  plaintiff,  to 
this  defendant.     That  some  time   after  the   execu- 
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tion  of  said  promissory  note,  as  aforesaid,  that  is  to 
say,  on  the  2Clh  day  of  February,  1826,  in  the 
county  aforesaid,  the  said  plaintiff  agreed  with  said, 
defendant,  that  if  he,  said  defendant,  would  execute 
a  deed  in  trust  for  the  benefit  c:  ijaid  plaintiff,  upon 
certain  real  estate  in  the  town  of  Elyton,  the  same 
should  operate  as  a  full  discharge  to  him,  said  de- 
fendant, on  account  of  said  promissory  note ;  and 
the  said  defendant  further  averring,  saith,  in  pursu- 
ance of  said  agreement  so  made,  as  aforesaid,  he,  the 
said  defendant,  did,  on  the  20th  day  of  February 
aforesaid,  at  &c,  aforesaid,  execute  his  certain  deed 
in  trust  to  one  James  Thompson,  as  trustee,  for  the 
^benefit  of  said  plaintiff,  to  secure  to  said  plaintiff 
the  payment  of  one  thousand  four  hundred  and  for- 
ty-four dollars  and  seventy  cents,  the  amount  of  said 
promissory  note ;  all  of  which  will  fully  appear  by 
reference  to  said  deed,  now  remaining  of  record,  in 
the  Clerk's  office  of  the  county  Court  for  Jefferson 
county ;  by  which  said  deed,  (and  in  pursuance  of 
said  agreement  so  made  as  aforesaid)  he,  said  defend- 
ant, did  convey,  as  aforesaid,  a  certain  lot  of  ground 
situate  in  the  town  of  Elyton,  and  known  in  the 
general  plan  of  said  town  by  its  number  — ;  upon 
which  said  lot,  is  situate  a  large  tenement  of  wood, 
usually  occupied  as  a  tavern,  which  said  lot  was  af- 
terwards, to  wit,  on  the  1st  Monday  in  July,  1828, 
sold  at  public  auction  by  said  trustee,  in  virtue  of , 
said  deed,  and  the  whole  proceeds  of  said  sale  ap- 
plied to  the  use  and  benefit  of  said  plaintiff;  and 
the  said  defendant  avers,  that  said  lot  of  land  so  con- 
veyed, &c.,  was  at  the  time  of  said  conveyance  worth 
a  much  larger  sum  of  money  than  the  whole  amount 
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of  said  promissory  note,  together  with  all  the  inter- 
est due  thereon,"  &c. 

An  issue  was  formed  upon  both  the  pleas;  after 
which  is  the  following  entry — "and  this  cause  being 
continued  from  term  to  term  until  the  term  first  afore- 
said," (April  term  1S31)  "came  the  parties,  by  their 
attorneys,  and  thereupon  came  a  jury  of  good  and 
lawful  men,  who  being  elected,  tried,  and  sworn  the 
truth  to  speak  upon  the  issue  joined,  upon  their  oaths 
do  say,  we  the  jury  find  for  the  plaintiff  and  assess 
his  damages,  by  reason  of  the  premises,  to  sixteen 
hundred  and  fifty-nine  dollars.  Therefore  it  is  con- 
sidered by  the  Court,  that  the  said  plaintiff  recover 
against  the  defendants  the  sum  of  sixteen  hundred 
and  fifty-nine  dollars  damages  afsrecaid  by  the  jury 
in  their  verdict,  in  manner  and  form  aforesaid  as- 
sessed, besides  his  costs,"  &c. 

No  judgment,  by  default,  was  rendered  against  the 
defendant,  Brooks;  nor  was  there  any  proceedings 
against  him  individually. 

The  first  objection  taken  by  the  plaintiffs  in  error, 
is,  that  the  suit  was  discontinued,  as  to  Brooks,  which 
worked  a  discontinuance  of  the  action;  or,  if  this 
were  not  the  case,  that  there  was  error  in  not  render- 
ing a  judgment  by  default,  against  Brooks. 

.  It  is  useless  to  enter  upon  a  minute  investigation 
of  the  common  law,  upon  the  doctrine  of  discontin- 
uances :  with  us  it  is  certain,  ihat  no  suit  can  be  dis- 
continued, while  some  step  is  taken  against  each  of 
the  defendants,  at  every  term.  Much  of  the  prac- 
tice of  the  Courts  of  Kings  Bench  or  of  the  com- 
mon pleas,  has  never  been  introduced  into  our  Courts  : 
we  know  nothing  of  special  imparlances,  and  many 
other  formalities  of  those  Courts ;  but  the  practice 
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and  pleadings  have,  with  us,  been  greatly  simplified. 
In  this  case,  the  declaration  was  filed  at  the  term  to 
which  the  writ  was  returned  against  both  defendants, 
and  at  each  succeeding  term,  down  to  the  one  at 
which  the  final  judgment  was  rendered,  the  cause 
was  regularly  continued.  There  was,  therefore,  no 
discontinuance. 

Nor  can  I  believe,  there  was  such  an  error,  in 
riot  entering  a  judgment  by  default,  against  Brooks, 
as  would  authorise  a  reversal  of  the  judgment. — 
After  the  verdict  was  returned  by  the  jury,  a 
final  judgment  was  rendered  against  the  defendants, 
for  the  amount  of  the  damages  assessed  by  that 
verdict.  By  our  statute,  the  judgment  by  de- 
fault is  a  final  one,  without  a  writ  of  inquiry,  when 
the  action  is  founded  on  a  bond  or  note,  for  the  pay- 
ment of  a  sum  certain ;  and,  in  such  case,  the  Clerk 
is  authorised  to  calculate  the  interest.  It  certainly 
can  not  constitute  error  for  a  jury  to  ascertain  the 
damages,  instead  of  the  clerk.  Nor  is  it  at  all  ma- 
teria], that  an  interlocutory  judgment  by  default, 
with  an  order  for  a  writ  of  inquiry,  should  precede 
the  impanneling  of  the  jury.  This  interlocutory 
judgment  and  order,  are  altogether  formal ;  no  writ 
of  inquiry,  in  fact,  issues,  but  a  jury  is  sworn,  of 
those  in  regular  attendance  at  the  term,  to  assess  the 
damages.  Substantial  defects,  only,  can  be  reached 
in  this  Court,  and  not  formal  ones :  and  there  being 
nothing  substantial  in  this  objection,  it  cannot  be  sus- 
tained. 

The  important  objection  taken  to  the  proceedings 
below,  is  contained  in  the  bill,  of  exceptions,  by  which 
it  appears,  that  the  plaintiffs  in  error  offered  to  prove 
by  parol,  after  introducing  a  deed  of  trust,  such  as  is 
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described  in  the  second  plea,  that  it  was  agreed,  be- 
fore the  execution  of  the  deed,  that  upon  its  execu- 
tion, Brown  should  be  discharged  from  all  further 
liability  on  account  of  the  note  upon  which  he  is 
sued  in  this  action.  Thisevidence  was  rejected  by 
the  Court,  on  the  ground,  that  it  contradicted  the  deed. 

It  is  insisted  by  the  counsel  for  the  plaintiffs  in 
error,  that  the  agreement  to  discharge  Brown,  was 
entirely  distinct  and  independent  of  the  one  conn- 
prised  in  the  deed,  and  that  the  parol  evidence  would 
only  have  been  concurrent  with,  and  not  in  opposi- 
tion to  the  deed. 

I  can  not  perceive  in  what  way  the  parol  agree- 
ment to  discharge  Brown,  can  be  considered  inde- 
pendent of  the  contract  embraced  by  the  deed.  Ac- 
cording -to  the  testimony  which  was  offered  and  re- 
jected, the  execution  of  the  deed  was  the  only  con- 
sideration for  the  agreement  to  discharge  Brown.- — 
A.  naked  agreement,  without  consideration,  is  not  ob- 
ligatory. Therefore,  had  it  been  proved,  that  Malt- 
bie agreed  to  discharge  Brown  without  any  equiva- 
lent, this  would  have  been  a  nudum  pactum,  which 
could  not  have  been  enforced  ;  and,  its  being  sealed, 
would,  under  our  statute,  make  no  difference.  The 
discharge  of  Brown,  then,  was  not  an  independent 
agreement,  but  a  part  of  the  consideration  for  the  ex- 
ecution of  the  deed. 

The  question,  therefore,  arises,  could  this  conside- 
ration, which  was*not  expressed  in  the  deed,  be  prov- 
ed by  parol  ? 

The  only  consideration  stated  in  the  deed,  is  that 
of  securing  the  debt  specified  in  the  note  sued  on; 
and  the  receipt  of  one  dollar,  from  the  trustee. 

On  a  slight  examination,  there  appears  to  be  some 
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conflict  it)  the  authorities,  with  respect  to  the  admis- 
sibility of  proof  of  any  other  consideration,  than  the 
one  stated  in  the  deed,  unless  the  instrument  does 
not  specify  any  consideration,  or  that  it  was  executed 
for  other  considerations,  besides  those  specified  in  it, 
though  probably  a  minute  investigation  will  show, 
that  no  such  discrepancy  exists. 

In  Virginia,  it  appears  to  be   the  rule,  that  where 
the  consideration  expressed  in  the  deed  is  one  dollar, 
or  five  dollars,  or  such  inconsiderable  amount,  as  to 
show  that  it  evidently  was  not  intended  to  state  that 
which  had  really   been  paid,  evidence  may  be  intro- 
duced to  prove   that  which    had   really  passed;'1  and  *  See  1st 
this    certainly    should  be  permitted,  because  it  is,  in  itep.  an.18 
(act,  as  if  do  consideration  were  expressed.      In  that 
State,  also,  where    reference  is  made  to  a  considera- 
tion without  specifying  the  amount,  as  where  a  mort- 
gage or  deed  of  trust  is  executed   in  consideration  of 
a  debt  due  from  A,  to  B,  the  sum  due  may  be  proved 
by  evidence  aliunde,  either  parol  or  written — see  the 
case  of  Duval  vs.  Bibb  ;b  and  it  is  an  universal  rule,  b4  nPn.& 
that  if  a  deed  be  assailed  as  fraudulent,  the  real  con-Muttt" i,J" 
sideration  may  be  proved  by   parol,  to  show  that  it 
was  fair  and  bma  fide,  or  the  reverse;0  or  when  theo4  Starkie 
interest  of  persons  not  parties  nor  privies  to  the  in-  Ev.  in- 
strument, is  involved,  they  are  in  no  way  bound  by 
the   stipulations  or   considerations   expressed   in  the 
deed.      It   is  a  general   principle,  however,  that  the  « 

parties  to  a  sealed  instrument  can  not  show  a  differ- 
ent consideration  from  the  one  expressed  in  it,  where, 
upon  the  face  of  it,  there  appears  to  have  been  no 
other.  In  Starkie  on  Evidence,  (<lth  vol.  1004)  this 
language  is  used — "if  oue  specific  consideration  be 
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alone  mentioned  in  the  deed,  no  proof  can  be  given 
of  any  other,  for  this  would  be  contrary  to  the  deed  ; 
for  where  the  deed  says  it  is  in  consideration  of  such 
a  particular  thing,  it  imports  the  whole  consideration 
and  negatives  any   other."     This  rule  prevails  uni- 
te   366m  versa%'  *n  England — see  Stratton  vs.  RastalL* 
»3d  Term      The  case  of  The  King  vs.  Scammonden>h  has  been 
p'267,  cited  by  the  counsel  for  the  plaintiffs  in  error,  to  show 
the  contrary;  but  it  has   riot  that  effect,  because/al- 
though parol  evidence    was  admitted  to  prove  that  a 
greater  consideration  passed  than  the  one  expressed 
in  the  deed,    it  was   not  done  by  one  of  the  parties; 
the  contest  there  being  with  regard  to  the  settlement 
of  a  pauper. 

In  New    York   the   same    principle  obtains — see 
feo'ift*' Shermerhorn  vs    Vanderheyden  ;c  and,  it  is  believed, 

in  all  the  States. 
r17  57i8'  ^e  case  °^  Briffham  vs.  Rogers?  is  in  point,  and 
proves  the  prevalence  of  the  rule  in  that  State.  In 
that  case,  the  defendant  had  demised  to  the  plaintiff, 
a  certain  tenement  in  Boston,  by  lease  under  seal,  for 
the  term  of  three  years,  and  for  a  certain  rent  re- 
served. 

The  plaintiff  offered  to  show,  by  oral  testimony, 
that,  before  the  lease  was  executed,  the  defendant 
being  about  to  repair  the  said  tenement,  tand  the 
plaintiff  thinking  of  hiring  the  same,  on  a  sugges- 
tion that  the  water  was  of  a  bad  quality,  and  defi- 
cient in  quantity  for  the  uses  of  a  stable,  as  which 
the  tenement  was  intended  to  be  occupied  ;  the  de- 
fendant declared,  that  he  expected  to  finish  the  re- 
pairs by  the  1st  of  January  thereafter,  that  he 
would  repair  the  pump,  and  that  the  water  would  be 
good,  and  that  there  would  be  enough  of  it 
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The  plaintiff  offered  further  to  prove,  that  after- 
wards, at  the  time  of  executing  the  lease,  he  being 
still  apprehensive  that  the  water  would  not  answer 
his  purpose,  stated  this  to  the  defendant;  who  said, 
that  the  water  would  be  good,  and  that  there  would 
be  enough  of  it,  and  if  not  he  would  make  it  so. 

The  plaintiff  stated  further,  that  he  should  prove, 
that  although  the  pump  was  put  in  repair,  before  he 
took  possession,  there  was  a  great  deficiency  of  wa- 
ter, and  that  it  was  not  good;  so  that  he  had  been 
put  to  great  trouble  and  expense  in  bringing  water 
from  a  well  in  other  premises,  for  the  use  of  the 
horses  which  had  been  put  up  at  his  stable  ;  and  that 
on  account  of  this  difficulty  his  custom  and  business 
were  impaired. 

A  non-suit  was  directed,  and  a  motion  to  set  it 
aside  was  overruled  by  the  Supreme  "Court  of  the 
State. 

Putnam,  Justice,  who  delivered  the  opinion  of  the 
Court,  said — "if  the  contract,  which  the  plaintiff  pro- 
poses to  prove,  is  altogether  independent  and  collat- 
eral to  the  lease  which  the  parties  have  made  and 
sealed;  the  testimony  ought  to  have  been  received: 
on  the  other  hand,  if  it  can  not  stand  alone,  but  is  to 
be  considered  as  a  part  of  the  bargain,  which  the 
parties  reduced  to  writing,  the  nonsuit  ought  to  stand. 

"  It  is  not  very  easy  to  determine,  whether  the  cases 
of  this  kind  come  within  the  rule,  or  the  exception 
to  the  rule,  as  now  stated.  But  when  that  is  ascer- 
tained, the  result  to  be  deduced  is  clear.  In  the 
case  before  us,  there  is  no  ambiguity  in  the  writing, 
and  no  suggestion!  of  fraud.  It  seems  to  us,  that  we 
might  as  well,  permit  the  tenant  to  prove  that  the 
landlord   was  to  build  another  stablt,  or  mak*  any 


108 


> 
CASES  DETERMINED 


brooks  and  brown  vs.  maltbie. 


other  additions  to  the  demised  premises;  as  to  per- 
mit this  suppo>ed  personal  agreement  to  be  enforced. 
If  we  should  come  to  tint  result,  it  would  seem  to 
be  but  a  fair  and  an  equivalent  counterpart  lo  ti>e 
rule,  to  permit  trie  landlord  to  prove  that  the  tenant 
was  to  make  payments,  or  perform  services,  in  addi- 
tion to  the  stipulated  rent;  and  thus  it.  would  hap- 
pen, that  a  written  contract  would  afford  no  security 
or  certainty." 
-i  Johns.      ju  Bai/ard  vs.  Malcolm.11  Chief  Justice  Kent  said, 

Rep.  467.  J  '  i      i     i      11 

"  the  contract  being  reduced  to  writing,  excluded  all 
anterior  verbal  negotiations  and  promises,  as  being 
resolved  into  the  writing;  which  is  the  consumma- 
tion and  the  only  evidence  of  the  agreement  of  the 
parties." 

Let  these  doctrines  be  applied  to  the  case  at  bar. 
If  "  all  anterior  negotiations  and  promises"  are  ex- 
cluded, is  not  the  "promise"  or  agreement,  that 
Brown  should  be  dis.  h irged  from  further  liability  on 
the  note,  necessarily  excluded?  And  suppose  we 
permit  proof  to  be  made  of  this  fact,  what  is  to  pre- 
vent Maltbie  from  introducing  evidence,  provided  he 
.could  do  so,  that  there  were  other  debts  intended  to 
be  secured  by  the  deed,  in  addition  to  the  one  eXr 
pressed  on  the  face  of  it;  and  thus  entitling  himself 
to  the  whole  amount  the  property  might  sell  for, 
although  double  that  of  the  debt  specified  in  the 
deed. 

Such  a  construction  would  effectually  destroy  the 
superiority  of  written,  over  parol  testimony,  and  place 
them  on  a  perfect  equality.  The  frail  memory  of 
man  would  be  resorted  to,  to  tidd  to,  or  vary  the 
most  solemn  obligations  or  covenants,  and  tha:  most 
salutary  rule  of  evidence   which  determines  the  cou- 
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tracts  of   parties  by  their  deeds,  would  no  longer  ex- 
ist among  us.    . 

Parol  evidence  has  always  been  admiited  to  prove 
a  subsequent  alteration  of  a  written  agreement  — 
But  this  does  not  conflict  with  the  foregoing  rule. — 
The  contract  is  admitted  to  hare  been  such  as  is  ex- 
pressed in  the  writing,  but  the  proof  shows  the  sub- 
stitution of  another,  in  part  or  in  whole.  This  is 
nothing  more  than  oral  evidence,  that  the  original 
contract  has  been  discharged  ,  and  could  no  more  be 
rightfully  rejected,  than  proof  of  payment,  or  other 
performance  of  the  stipulation*.  Receipts  have  '• 
been  exempted  from  the  operation  of  the  general 
rule,  and  they  are  held  to  be  open  to  explanation. 

It  has  also  been  held,  that  the  indorser  of  a  note, 
indorsed  in  blank,  in  an  action  by  the  indorsee,  against 
him,  could  prove  by  parol,  that  the  indorsee  received 
the  note,  under  an  agreement,  that  he  should  not  be 
responsible  to  the  indorsor.  See  Hill  vs.  Ely*  -  Field '» 5  Ser't  & 
vs.  Nicfcersonh — Cummiiigs  vs.  Fisher.c  b^wR 

So  in  an  action  by  the  assignee,  against  the  assign- J^w 
or  of  a  sealed  note,  to  recover  btck  the  consideration  4 
[mid  on  the  assignment,  parol  evidence  was  held  ad- 
missible on  the  part  of  the  defendant,  to  prove,  that 
at  the  time  of  assigning  the  note,  the  plaintiff  agreed 
to  put  it  immediately  in  suit,  and  to  take  it  at  his 
own  risk.      See  Mehelm  vs.  Barneld — Slorer  vs.  jLo-dlCoxc  86 

ga?l*  e9.\lass.  K. 

It  is  probable,  however,  that  the  Court  would  not 
give  such  latitude  to  indorsers — as  it  has  already  de- 
cided, in  the  case  of  Somerville  vs.  Stephens?*  that  af-  f_SteWi_ 

*Notk. — The  writer  of  this  opinion,  admitted  the  evidence  in  the  Circuit 
Court  It  wa9  thpre  proved,  that  demand  was  made  of  the  maker,  aud  notice 
of  non-payment  given  to  the  indorser,  under  this  contract,  one  year  after  the 
»9te  matured.    Tne  judgment  was  reversed  in  this  court. 
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ter  an  assignment  of  a  note,  from  A  to  B,  which  was 
filled  up  in  the  usual % way,  at  the  time  it  was  made, 
oral  evidence  could  not  be  received,  to  prove,  that 
it  was  agreed  between  the  parties,  when  the  indorse- 
ment was  made,  that  the  indorsee  should  not  de- 
mand payment  of  the  maker,  for  one  year  after  the 
maturity  of  the  note. 

The  deed  of  trust,  in  this  case,  however,  so  far 
from  coming  within  any  of  the  foregoing  exceptions, 
is  one  of  those  instruments,  which  are  always  exe- 
cuted with  the  utmost  solemnity,  and  is  completely 
embraced  by  the  rule. 

The  judgment,  therefore,  should  be  affirmed. 

Saffold,  J. —  The  action  was  assumpsit,  brought 
in  the  Circuit  Court  of  Jefferson  County,  on  a  pro- 
missory note,  lor  one  thousand  four  hundred  and 
forty-four  dollars  and  seventy  cents,  due  the  first  of 
November,  lb'2J,  signed  by  the  present  plaintiffs,  J. 
\V.  Brooks  and  John  Brown,  who  were  defendants  be- 
low, where  Maltbie,  as  payee,  was  plaintiff  To  the 
declaration,  Brooks  fihnl  no  plea,  nor  made  any  de- 
fence. Brown  filed  two  pleas:  first,  the  general  is- 
sue; second,  a  special  plea,  averring,  he  signed  the 
note  merely  as  security,  without  any  consideration,  as 
to  him  ;  t-hat,  afterwards,  on  the  20th  February,  18^6, 
an  agreement  was  made  by  Maltbie,  with  him,  that 
if  he, -(Brown,)  would  execute  a  deed  of  trust,  upon 
certain  real  estate,  in  the  town  of  Elyton,  to  secure 
the  payment  of  the  note,  the  same  should  operate 
as  a  full  disdiarue  to  him.  That,  pursuant  to  the 
agreement,  lu*  executed  the  deed,  and  refers  to  the 
same,  as  bci::  jf  on  fi!1,  iu  the  clerk's  office,  of  the 
Jeffersori  County  Court.      That    the    real    estate,  so 
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conveyed,  was,  afterwards,  on  the  2C)lh  J  ily.  ls-2*<. 
sold,  for  the  benefit  of  Maltbie;  and  that  the  l.md,  at 
the  time  of  the  conveyance,  was  worth  more  than 
the   note,  together  with  the   interest. 

To  this  plea,  Maltbie  replied,  drying  the  r^>^, 
with  conclusion  to  the  country  —  upon  which  issue 
was  joined. 

Upon  the    trial   before  the  jury,   the   defendant, 
Brown,  proceeded  with  the  proof  of  his  special  plea, 
shewing  he  was  only  the  security   of  Brooks   in  the 
note;  that    the  agreement,  as  averred,  for  the  execu- 
tion of  the  deed  of  trust,  was  made,  and    he  was  to  . 
be  no  farther  bound,  after   making    the    deed.      He 
then  produced  the  deed,  duly  executed,  between  said 
Brown,  of  the  first  part,  J.  Thompson  of  the  second, 
and  Maltbie,  of  the  third  part.    It  recited,  that  Brown 
wa*  indebted  to  Maltbie,  in  t he  aforesaid  sum,  speci- 
fied  in  the  note  ;   and,  being   desirous    to  secure  the 
payment,  -'according  to  the  legal  effect  of  the  same," 
the  indenture  witnessed,  '*  that,  for  and  in  considera- 
tion of  the   premises,  and  also,  for  the  further  consi- 
deration, to  the  said  Brown  in  hand  paid,  by  the  said 
J.  Thompson,  of  one  dollar,"  he,  said  Brown,  execu- 
ted in  due  form,  the  deed,  foMhe  real  estate,  embra- 
cing several  town  lots,  to  said  J  Thompson,  his  heirs, 
&c.  forever,  with  ageneial    warranty  of  title.      But. 
which  deed  was  declared  to  be  upon  trust,  never  the 
less.      That  Thompson,  the    trustee,    should  permit 
Brown  to  remain  in  quiet  possession  of  the  lots,  and 
take  the  profits  thereof,  until  default  should  be  made, 
in  the  payment  of  the  amount  of  the  note  and  inte- 
rest, in  whole,  or  in  pa-rt,  on  the  first  day  of , 

1827;  and    then,  on  the  further  trust,  that  the  tru.*- 
tee  should,  so  soon  as  he  might  deem  proper,  or  be 
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requested  by  Malt  hie,  sell  the  lots  or  parcels  of  lands, 
or  such  parts;  as  might  be  necessary,  to  the  highest 
bidder,  for  ready  money,  at  auction,  on  due  notice 
given.  Thai  of  the  money  arising  from  the  sale,  af- 
ter deducting  the  expenses,  lie  should  pay  to  Malt- 
hie  or  order,  the  said  sum  of  one  thousand,  four  hun- 
dred and  forty-four  dollars  and  seventy  cents,  in  the 
aforesaid  note  specified,  with  interest  thereon  ,  and 
the  balance,  if  any,  he  should  pay  to  the  said  John 
Brown,  his  heirs,"  &c.  -But,  if  the  whole  of  the 
sum  should  be  paid  off,  and  discharged  to  Malt'»ie, 
o.i  or  before  the  day  mentioned,  so  that  no  default, 
should  be*  made,  in  the  payment,  then  the  deed  to 
be  void  :  otherwise,  in  full  force. 

Parol  proof  having  been  made  of  these  facts,  the 
plaintiffs'  counsel  moved  the  court  to  reject  the  parol 
evidence,  because  it  was  inconsistent  with  the  terms 
of  the  deed.  The  motion  was  sustained,  and  the 
parol  agreement  excluded  from  the  jury.  After 
which  verdict  and  judgment  were  given  in  favor  of 
Maltbie,  against  both  defendants. 

Of  the  various  causes  assigned  for  error,  two  points 
are  mainly  relied  on,  by  the  plaintiffs,  and  which  on- 
ly, are  deemed  worthy  of  discussion. 

1.  That  a  joint  verdict  and  judgment,  were  ren- 
dered against  both  parties,  when  but  one  had  plead- 
ed. 

2.  That  the  Court  rejected  the  parol  evidence,  as 
shewn,  when   the  same  was  legally  admissible. 

I.  On  the  first  point,  but  little  is  necessary  to  be 
said.  Brooks,  as  defendant  below,  having  failed  to 
plead,  or  make  defence,  the  plaintiff  was  entitled  to 
judgment  by  default,  against  him,  which,  by  statute, 
would  have  been  final,  on  computation  of  the  amount, 
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by  the  clerk  :  the  course  taken,,  was  less  usual  and  ' 
formal ;  but  had  no  tendency  to  prejudice  either  de- 
fendant. Issues  were  to  be  tried  against  Brown  the 
co-defendant,  and  a  computation,  by  jury,  of  the  a- 
mount  due.  The  sum  to  be  recovered  in  the  joint 
action  of  assumpsit,  must  have  been  the  same,  and 
joint,  against  both. 

The  computation  by  the  jury,  was  according  to 
the  course  of  the  common  law,  and  calculated  to  af- 
ford all  the  safety  to  the  defendant,  Brooks,  and  cer- 
tainty in  amount,  that  could  be  expected,  in  any  oth- 
er way.  The  usual  difference  in  the  oath  to  the  ju- 
ry, for  an  assessment  of  damages,  on  default,  and  for 
the  trial  of  issues,  is  more  formal  than  substantial. 

In  the  latter  case,  it  is  generally  necessary,  besides 
trying  the  issue,  that  the  jury  also  assess  the  da- 
mages, as  in  the  former. 

But,  could  the  form  of  the  oath  be  considered  ma- 
terial, it  may  be  presumed,  (nothing  appearing  to  the 
contrary,)  that  the  jury  were  duly  sworn,  to  try  the 
issues  as  to  one  defendant,  and  assess  the  damages,  as 
to  the  other.  At  any  rate,  the  principle  of  decision 
on  this  point,  recognised  by  this  Court,  in  the  case 
of  Castkberry  vs.  Pearcef  is  sufficiently  broad,  to 
sanction  the  course  taken  in  this  case.  &  Ported? 

2.  Was  the  parol  evidence  of  the  agreement,  le-141 
gaily  rejected? 

If  the  contract  established  by  the  deed,  and  that 
attempted  to  be  shewn  by  parol,  are  to  be  consider- 
ed in  fact  the  same,  and  the  two  grades  of  evidence 
be  found  variant  from  each  other,  the  latter  was  pro- 
perly rejected. 

The  general  rule  is,  that  "where  the  terms  of  an 
4s  &p.  15 
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agreement  are  reduced  to  writing,  the  document,  it- 
self, being  constituted  by  the  parlies,  as  the  true  and 
proper  expositor  of  their  admissions  and  intentions, 
is  the  only  instrument  of  evidence,  in  respect  of  that 
agreement,  which  the  law  will  recognise,  so  long  as 
•  3Starki^it  exists,  for  the  purposes  of  evidence.11     See  Pres- 
*2Bi. Rep! ton  vs.  Merceau;b  Pitktns  vs.  Brainard* 
*Conn.R.      But>  even  where  a  record  or  deed  exists,  which  is 
451         conclusive  upon  the  parties,  it  is  not  always  conclu- 
sive upon  all  points.     "  The  parties  to  a  written  a- 
greement  are  not,  in  general,  precluded  from  proving 
facts,  consistent  with  the  agreement,  although  not  ex- 
ESti046  "  Press?d  *n  the  agreement."*1 

Again,  it  is  said,  as  between  the  parties  to  a  deed, 
or  those  who  claim  in  privity,  evidence  is  admissible, 
to  show  the  purpose  and  intention  of  executing  the 
instrument,  provided  it  be  perfectly  consistent  with 
the  legal  operation  of  the  instrument  and  not  incon- 
• '_•  l0'7-  sistent  with  its  express  terms. 

38i  *  The  case  of  Milbourn  vs.  Ewhart  and  others* il- 
lustrates the  principle.  The  circumstances  were, 
that  a  man,  in  contemplation  of  marriage,  executed 
a  bond  to  his  intended  wife,  (the  plaintiff,)  condition- 
ed for  the  payment  of  money,  by  the  heirs  or  execu- 
tors of  the  obligor,  to  the  plaintiff,  at  the  expiration 
of  twelve  calendar  months  after  the  death  of  the  obli- 
gor. To  an  action  on  the  bond,  against  the  heirs,  at 
law,  of  the  deceased  husband,  they  pleaded  the  mar- 
riage, &c,  and  the  plaintiff  replied,  the  fact,  that 
the  bond  was  made,  in  contemplation  of  the  mar- 
riage, and  with  intent,  that,  in  case  it  should  take 
place,  and  the  plaintiff  should  survive  her  husband, 
she  should  have  the  benefit  of  the  bond  ;  and  it  was 
ruled,  that  these  facts,  though  not  expressed  in  wri- 
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ting,  might  well  be  averred,  being  perfectly  consis* 
tent  with  the  bond. 

It  is  also  held  to  be  an  established  rule,  that  a  par- 
ty may  aver  another  consideration,  which  is  consist 
tent  with  the  consideration  expressed:  yet,  no  aver- 
ment can  be  made,  contrary  to  that  which  is  express- 
ed in  the  deed.  Where,  however,  a  deed,  after  stat- 
ing a  certain  consideration,  adds  "and  for  other  con- 
siderations," parol  evidence  is  admissible,  to  show 
what  those  other  considerations  were. — Benedict  vs. 

Lynch.*  Rephm' 

In  the  case  of  Harvey  vs.  Alexandria*  z  bill  hadbiiUnd2i9 
been  filed  by  Harvey,  a  judgment  creditor,  to  set  a- 
side,  as  voluntary  and  fraudulent,  a  deed,  executed 
by  Alexandria,  the  debtor.  The  considerations  ex- 
pressed, were  "natural  love  and  affection,"  and  "one 
dollar."  It  was  contended,  against  the  validity  of 
the  deed,  as  against  creditors,  th^t  proof  of  valuable 
consideration  was  inadmissible,  being  inconsistent 
with  the  deed. 

The  Virginia  Court  of  Appeals  remarked,  in  de- 
cision, "  The  real  question  is,  whether  a  deed,  pur- 
porting to  be  for  love  and  affection,  and  for  one  dollar, 
and  assailed,  as  being  fraudulent  as  tp  creditors,  can 
be  supported  by  evidence,  showing,  that  in  addition 
to  the  one  dollar  expressed,  full  value  was  received 
by  the  grantor?"  That,  "the  question  may  be  sim- 
plified, by  supposing  the  deed  to  have  been  between 
the  same  parties,  and  for  the  same  purposes ;  and  that 
the  only  consideration  expressed  in  the  deed,  was  the 
sum  of  one  dollar,  paid  by  the  grantee.  It  could 
hardly  be  doubted,  that  the  evidnce  would  be  admis- 
sible in  that  case.  Indeed,  the  principle  of  the  ob- 
jection made,  by  the  counsel  for  the  complainant; 
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that  the  evidence   would  be   inconsistent   with  the 
deed,  does  not  apply  to  such  a  case." 

Further,  they  say,  "it  is  believed,  to  have  been 
the  practice,  at  an  early  period,  both  in  England,  and 
the  United  States,  for  deeds  not  to  express  the  actu- 
al sum,  but  a  nominal  one  only  :  and  yet  this  Court 
has  not  seen  a  single  case,  in  which  it  has  been  held 
incompetent  to  the  party  claiming  under  the  deed,  to 
aver  and  prove  the  sum  really  given." 

In  the  earlier  case,  in  the  same  Court,  of  Ejrps  el 
»2CaiU25a/.  vs.  Randolph?  where  a  deed  was  expressed  to 
have  been  made,ybr  and  in  consideration  of  the  grant- 
or's natural  love  and  affection  for  his  son,  and,  for  his 
advancement  in  life,  which  was  impeached,  as  being 
voluntary  and  fraudulent,  as  to  creditors;  the  ques- 
tion was,  whether  it  was  competent  for  the  son  to 
prove  the  true  consideration  to  have  been  a  marriage 
agreement,  between  the  fathers  of  himself  and  his 
lady? 

The  Court  held,  that  though  the  deed  did  not  ex- 
press the  fact  of  its  having  been  made  in  considera- 
tion of  marriage,  the  party  might  aver  and  prove  it, 
and  be  viewed  as  a  purchaser,  for  a  valuable  conside- 
ration. 
*  4Hen.&  In  Duval  vs.  Bibb,b  it  was  also  decided,  that,  in 
'  eguity,  either  party  to  a  deed,  might  aver  and  prove, 
against  the  other,  or  against  a  purchaser  with  notice, 
the  true  consideration  on  which  the  deed  was  founded, 
though  a  different  consideration  be  mentioned  therein; 
but  a  bona  fide  purchaser,  without  notice  of  the  true 
consideration,  could  not  be  affected  thereby. 

Thus,  it  appears  to  have  been  the  uniform  practice, 
in  the  Virginia  Chancery,  to  admit  parol  evidence,  to 
add  to}  or  vary,  the  consideration  of  deeds— especially 
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in  questions  of  fraud,  even  to  resist  the  presumption    . 
ofit. 

Why  the  principle  should  be  different  on  a  mere 
question  respecting  the  admissibility  of  disinterestid 
evidence,  is  not  obvious;  nor  do  either  of  the  cases 
expressly  declare  it  to  be  so.  In  South  Carolina  the 
doctrine  appears  to  have  been  sustained  to  about  the 
sarrie  extent.  It  has  there  been  puled,  that  a  differ- 
ent consideration  from  that  expressed  in  the  deed, 
cannot  be  shown  in  a  Court  of  lan\  but  that  a  less 
or  greater  consideration  of  the  same  character  may  be 
shown — Garret  vs.  Stewart.*  In  this  case  it  will  be'1McCord 
observed,  that  the  additional  consideration,  if  indeed 
the-question  must  be  viewed  in  that  light,  is  of  the 
same  character  (valuable)  of  that  expressed  in  the  deed. 

The  principles  of  the  foregoing  cases  are  believed 
to  be  those  which  are  most  current  in  England  and 
the  United  States;  they  are  reconcilable  with  the 
general  rule  of  evidence,  which  ascribes  higher  dig- 
nity and  credit  to  written  evidence,  particularly  to  ■ 
deeds,  than  to  parol  evidence — on  the  ground  that 
the  character  of  the  consideration,  whether  valuable 
or  good,  and  not  the  amount  of  either,  is  of  the  es- 
sence of  the  contract.  But  the  case  of >The  King  vs. 
Laindon.k  would  appear  to  go  even  farther.  There *8T.r.379 
the  question  as  to  a  settlement,  was,  whether  the  par- 
ties intended  to  contract  as  master  and  servant,  or  as 
master  and  apprentice;  the  written  agreement  was 
in  these  words — "I,  J  M„  do  hereby  agree  with  J. 
C,  to  serve  me  three  y^ars,  to  learn  the  business  of 
a  carpenter;  the  first  year  to  have  one  shilling  and. 
two  pence  per  day,  the  second  year,  to  have  one  shil- 
ling and  six  pence  per  day,"  &c.  In  addition  to  this, 
J.  C.  was  permitted  to  prove,  at  the  trial,  that  at  the 
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time  of  signing  the  agreement,  he  agreed  to  give  J. 
M.  the  sum  of  three  guineas,  as  a  premium,  to  teach 
him  the   trade,  and  that  he  was  not  to  be  employed 
in  any  other  work.      The  question,  it  is  true,  was  not 
between  the  contracting    parties.      But   the  Court  of 
King's  Bench  held,  that    the  evidence  being  offered 
not  to  contradict  a  written   agreement,    but  to  ascer- 
•!4Easi544tain  an  independent  fact.it  was  admissible. — (Seeal- 
tpp.WiiKi.gto  R.  vs.  Shin  field* — Clarksmi   vs.  Hanwaj/.)b     The 
128.'         principle    has   also    been   fully  recognized,  that  it  is 
competent  for  a    party  to  show  that  a  parol  contract 
was  made  independently  ;   that  it  was  wholly  collat- 
eral to  and  distinct   from  a  written  one   made  at  the 
same  time.      "In  such  cases"    (says    Starkie,  3  vol. 
1049)   "the   parol   evidence  is    used  not  to  vary  the 
terms  of  the   written  instrument,   but  to  show  either 
v    that    it  is   inoperative  as  an  entire  and  independent 
agreement,  or    that    it  is  collateral  and  irrelevant. — r 

cSc%k67!(See  als0  JrfFery  vs    WWrtw,cand  Johnson  vs.  Weed* 
2Eng.c.»m      It  remains  to  apply  more  particularly    the  foregor 

hnw  Rep's  .  .       .     ,  *    i  .  i  ■  i 

358.  mg  principles  or  law  to  the  case  under  consideration. 

Re*  J|}i™'Then  what  was  the  object  of  the  parol  evidence  ofr 
fered  and  rejected  ;  what  agreement  or  expression  in 
the  deed  did  it  contradict  or  vary?  It  did  not  deny 
that  the  prior  debt,  for  which  the  note  had  been  given, 
was  the  consideration,  nor  did  it  contain  any  promise 
.  to  pay  the  balance,  if  the  property  should  sell  for 
less.  According  to  the  literal  terms  and  legal  effect 
of  the  deed,  it  was  a  conveyance  of  the  lots  to  the 
trustee,  to  secure  to  Maltbie  the  amount  of  the  debt, 
or  so  much  thereof  as  they  might  prove  of  sufficient 
.  value  to  pay.  It  recognized  Brown  as  a  mere  secu- 
rity for  the  debt,  and  provided  if  the  same  should 
be  otherwise  paid,  (either  by  the  principal  or  security) 
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before  the  day  appointed  lor  the  payment,  the  deed 
should  be  void,  otherwise  in  force,  and  the  lois  should 
be  sold,  by  the  trustee,  and  the  proceeds,  or  if  more 
than  the  debt,  the  amount  thereof,  should  be  applied 
in  satisfaction  of  the  same,  and  the  excess  paid  over 
to  Brown.  Not  a  word  is  expressed  respecting  the 
balance  of  the  debt,  in  the  event  of  a  sale  for  less 
than  the  amount.  The  deed  contains  no  covenant 
to  pay  one  cent  in  any  other  way  beyond  the  pro- 
ceeds of  the  lots.  Hence  there  could  have  been  no 
inconsistency  between  the  deed  and  any  parol  agree- 
ment respecting  any  contingent  balance.  Had  t he 
debt  been  but  then  created  and  to  the  same  amount, 
and  no  other  security  been  taken  for  it,  or  other  con- 
tract, the  proceeds  of  the  lots  would  have  been  all 
that  could  have  been  recovered  on  the  contract  in 
any  w?ay.  Chancery  would  have  been  incompetent 
to  decree  payment  of  the  balance,  nor  could  rt..y  ac- 
tion' at  law  have  been  maintained  for  it,  because  there 
was  no  covenant  or  agreement  to  pay  it  in  any  other 
way,  or  in  any  other  event  than  that  the  property 
should  sell  for  the  amount;  and  the  omission  to  pro- 
vide any  other  remedy,  would  have  implied  an  un- 
derstanding that  there  should  be  no  other.  The 
doctrine  is  considered  equally  applicable  to  mortga- 
ges and  deeds  of  trust. — See  Dunklin  vs.  Van  Bur  en 
and  others  ;a  Perry  vs  Barhr  ;b  Dashwood  vs.  Blith-  *  *  Johns. 
way;*   Drummonds  admr.  vs.  Richards  d*  L  13  Vesey 

The  execution  of  the  note  in   IS. .4,  bv  Brooks  and  1J,S; 
Brown,  and  of  th'»  (\vi>(\  of  trust  by  the  latuer,  alone,  Ai>rq3iV 
in   IS26,  were  separate    and  distinct  contracts.      The'.',/!  Mu,,f' 
latter  did   not  disqualify  th  ■  parlies  from  making,  at. 

*  See  Huut  vs.  Lewin  and  Wyser,  in  this  volume. 
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the  same  or  any  other  time,  any  conditional  or  col- 
lateral agreement,  in  writing  or  by  parol,  respecting 
any  contingent  or  certain  balance  of  the  debt,  and 
from  the  nature  of  the  transaction  it  is  evident  there 
must  have  been   some   such. 

Without  some  other  agreement,  what  could  have 
been  Brown's  motive, for  binding  himself  more  strong- 
ly  and  pledging  his  property  for  payment  of  a  seen* 
rity  debt?  Unless  there  was  some  relaxation  of  his 
former  responsibility,  it  is  unreasonable  to  presume 
he  would  have  given  the  additional  security — even  the 
deed  of  trust,  would  appear  to  want  an  adequate  con- 
sideration, to  sustain  it;  as  Brown's  person  and  olhei 
'property  would  have  t>een  in  no  less  peril  from  the 
debt;  than  before.  He  could  derive  no  advantage, 
nor  would  Maltbie  sustain  any  loss  or  injury,  or  be 
bound  to  submit  to  any  delay,  in  the  collection  of  his 
debt,  in  consideration  of  his  better  security. 

If  it  be  presumed  that  longer  forbearance  on  the 
debt,  was  the  inducement,  or  part  consideration  for 
the  deed,  no  evidence  of  such  agreement  appears  Li 
the* deed.  Admitting  that  the  note  was  due  before 
the  execution  of  the  deetl,  and  that  trie  latter  ap- 
pointed a  still  later  day,  for  payment  under  it,  by  sale 
of  the  property  ;  yet,  if  there  was  no  contract  to  the 
contrary,  more  than  appears  from  the  deed,  Maltbie 
retained  his  remedy  on  the  note,  and  was  at  liberty 
to  harrass  Brown,  in  his  person  and  other  property, 
at  any  time— as  though  \\\e  deed  had  not  been  given. 

If  there  was,  in  fact,  a  parol  agreement,  on  suffi- 
cient consideration,  subsequent  to  the  note,  for  long- 
er forbearance  upon  it,  such  contract,  according  to  a 
decision  of  this  Court,  would  have  been  binding  on 
the  creditor. — See  Ferguson  vs.  Hill. 
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Then  if  a  parol  agreement  for  forbearance  on  thei 
note  at  the  titfie  of  executing  the  deed,  or  at  any 
other  time  would  have  been  valid,  there  is  conceived 
to  be  neither  law,  justice  or  reason,  why  a  similar 
agreement,  to'  remit  the  contingent  balance  of  the 
debt,  should  not  be  equally  operative. 

Suppose,  instead  of  the  trust  conveyance,  an  ab- 
solute deed,  for  the  same  premises  had  been  execu- 
ted by  Brown,  to  Maltbie,  for  and  in  consideration  of 
the  debt ;  or  that  a  bill  of  sale,  in  the  ordinary  form, 
had  been  made  between  the  same  parties,  for  pro- 
perty of  half,  or  less  than  half  the  value  of  the  debt, 
expressing  the  consideration  to  be  this  entiredebt,  or 
any  part  of  it— -then,  that  the  conveyance,  in  either 
case,  should  have  been  delivered  under  a  parol  agree- 
ment, expressed  between  the  parties  at  the  time,  that 
the  same  should  constitute  a  full  satisfaction  from 
Brown,  and  entitle  him  to  an  entire  discharge  from 
the  debt;  would  not  such  parol  evidence,  in  connec- 
tion with  the  deed,  be  admissible  against  the  note? 
I  hold  that  a  contract  of  either  kind,  would  be  h€r 
less  operative  than  payment  in  any  other  property — .• 
say  in  a  carriage  and  horses,  of  half  the  value,  but 
which  were  delivered  and  received,  under  a  parol 
agreement,  that  they  should  be  in  full  satisfaction: 
and  if,  in  this  latter  case,  an  ordinary  bill  of  salef 
should  be  given,  regardless  of  the  amount  expressed, 
as  the  consideration,  the  effect  would  be  the  same. 

The  former  decision  of  this  Court,  which  is  said 
to  have  influenced  the  Circuit  Court  decision,  in  this 
case,  and  which  is  now  relied  on,  by  the  counsel  for 
the  defendant  in  error,  involved  circumstances  dis- 
tinguishable from  this.  That  was  the  case  of  Som- 
meroille  vs.  Stevenson.  There  the  question  was, 
4  s.  &  p.  16 
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dian  to  the  daughter,   can  bind   her  during  xher  mi- 
nority, to  a  third  person,  by  parol. 

Were  it  necessary  to  decide  upon  the  power  of 
the  mother  to  make  with  a  third  person  a  binding 
contract,  for  the  services  of  the  daughter,  until  the 
latter  became"  of  age,  we  should,  under  present  im- 

r*oLcr*>  J7/A>ressions,  decide  that  the  mother  has   no  power,  as 
•Recves%. natural  guardian,  thus  to  dispose  of  her  child.* 

3b£*i£j^       But,  admitting  she  possesses  this  power,  we  are 
of  opinion,  the  contra^  must  be  by  deed;  and, if 


MSaik.68;made  by  parol,  is  not  obligatory  b 

Ld  Raym.        m       .    \  .  -*.  i 

jii7.  •         The  judgment  must  be  affirmed. 
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1.  The  statute  requiring  that  appeals  from  Magis! rate's  Courts 
shall  be  tried  according  t»>  llieir  equity  and  justice,  does  not 
embrace  cases,  where  inferior  officers  entirely  disregard  the 
general  course  of  law;  or  assume  authority  not  delegated  to 
them,  as  such. 

2.  So  this  statute  does  not  include  proceedings  before  a  justice, 
for  the  taking,  by  a*  miller,  of  unlawful  toll,  where  there  is 
substantial  irregularities  in  the  whole  case. 

3.  In  cases  before  a  magistrate  against  a  miller,  for  taking  un- 
lawful toll,— r-^J[ie  facts  that  the  warrant  is  issued  by  one  jus- 
tice— indorsed  by  a  second,  in  an  adjoining  county,  and  there 
served — and  the  trial  had  before  a  third  person  in  the  county 
from  whence  issued;  will  be  considered  sufficient  irregularity 
to  quash  the  proceedings. 

On  the  6th  day  of  September,  18H1,  complaint 
was  made  by  Daniel  Coats,  before  F.  Sealy,  a  jus- 
tice of  the  peace  of  Tuskaloosa  county,  that  James 
C.  Hemphill  and  Alexander  Hemphill,  being  millers, 
in  violation  of  the  statute  in  such  case  made  and 
provided,  kept  at  their  mill,  a  toll  dish  which  meas-. 
ured  more  than  one  eighth  part  of  a  bushel ;  and 
that  they  were  in  the  habit  of  causing  the  grain 
gromid  at  the  aforesaid  mill,  to  be  measured  by  the 
said  toll  dish.  F.  Sealy,  Esq.,  the  justice,  upon  this 
complain*,  issued  a  warrant,  directed  to  any  consta- 
ble in  Tuskaloosa  or  Greene  county,  requiring  the 
said  Hemphills  to  be  brought  before  him,  to  answer 
the  charge.  The  record  then  showed  a  paper  under 
the  hand  and  seal  of  J.  P.  Archibald,  dated  Greene 
rcounty,  stating  that  inasmuch  as  proof  had  been 
made  before  hirn,  a  justice  of  that  county,  that  F. 
Se*ly,  one  of  the  justices  of  Tuskaloosa  county,  had 
issued  the  said  warrant;  therefore  be  commanded 
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Moses  Franklin,  to  execute  it  upon  the  ?aid  defend- 
ants, commanding  them  to  he  and  appear  before  the 
said  Sealy,  at  his  house,  to  answer  the  said  complaint. 

The  warrant  having  been  executed,  the  defendants 
appeared,  .and  one  James  Robertson,  Esq.,  a  justice 
of  the  peace,  presiding,  a  judgment  for  the  penalty 
of  ten  dollars,  was  rendered  against   the  defendants. 

The  defendants  having  appealed  to  the  county 
Court  of  Tuskaloosa,  that  Court  overruled  a  motion 
to  quash,  and  gave  judgment  against  the  defendants. 

Ste'warty  for  plaintiff  in  error — Shortridge,  contra. 

Saffold,  J. — Complaint  having  been  made  by 
Coats1,  the  defendant«in  error,  to  F.  Sealy,  a  justice 
of' the  peace  of  Tuskaloosa  county,  that  James  C. 
and  Alexander  Hemphill,  had  violated  the  statute 
provided  for  the  government  of  mills  and  millers, 
said  justice  issued  his  warrant,  directed  to  any  con- 
stable in  Tuskaloosa  or  Greene  county,  commanding 
the  officer  to  bring  the  persons  complained  of  before 
him,  "to  answer  the  premises."  No  time  was  ex- 
pressed for  the  return  of  the  process.  Two  days 
thereafter,  this  process  appears  to  have  been  indorsed 
by  a  justice  of  the  peace  oj  Greene  county,  author- 
ising and  requiring  one  Moses  Franklin  to  summons 
the  persons  complained  of,  to  appear  before  the  jus- 
tice who  had  issued  the  warrant,  at  his  house,  in 
Tuskaloosa  county,  to  answer  the  complaint,  on  a 
day  therein  mentioned  ;  and  which  appears  to  have 
been  executed  accordingly.  The  defendants  appear- 
ed in  the  county  of  Tuskaloosa,  before  J.  Robertson, 
a  justice,  who  appears  to  have  had  no  previous  agen- 
cy in  the  matter,   when  as  stated  in  the  return,  on 
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fulllhearing  of  the  complaint,  judgmeut  was  rendered 
by  Robertson  in  favor  .of  Coats,  for  ten  dollars,  the  , 
amount  of  the  penalty  prescribed  by  the  statute. — 
From  this  judgment,  the  defendants  prayed  and  ob- 
tained an  appeal  to  the  next  term  of  the  county 
Court.  In  the  county  Court,  at  the  first  term  there- 
of, the  parties  appearing  by  their  attorneys,  the  de- 
fendants moved,  to  quash  the  proceedings  of  the  jus- 
tice; and  the  plaintiff  moved  to  dismiss  the  appeal. 
The  former  Ynotiou  was  overruled,  and  the  latter  sus- 
tained ;  and  judgment  given  against  the  appellants, 
for  the  costs. 

The  dismissal  of  the  appeal  is  the  cause  assigned 
for  error. 

It  is  true,  as  contended  by  the  plaintiffs  in  error, 
that  the  warrant  appears  to  have  been  intended  rather 
in  the  nature  of  a  criminal  than  civil  process.  It 
does  not  express  the  claim  of  any  penalty,  nor  ir> 
whose  favor  demanded,  far. her  than  the  showing,  that 
Coats  made  the  complaint,  and  the  requisition  on  the* 
defendants,  to  answer  the  premises.  The  omission 
to  fix  the  day  for  the  return  of  the  process,  and  the 
direction  of  it,  together  with  the  indorsement  by  a 
magistrate  of  the  different  county,  and  the  deputa- 
tion of  an  individual  to  serve  it,  as  in  case  of  emer- 
gency,  authorise  the  inference,  that  so  far,  it  was  re- 
garded as  a  criminal  process.  On  the  trial,  howev- 
er, it  assumed  the  character  of  a  civil  suit — Coats 
plaintiff  and  the  two  Hemphills  defendants.  With- 
out any  accompanying  explanation,  t he  trial  is  had 
before  a  magistrate,  who  otherwise  appears  to  have 
had  no  connection  with  the  suit.  But  again,  in 
granting  the  appeal,  and  in  certifying  the  transcript 
of  the   proceedings,   the  former  magistrate  (Sealy) 
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re-appears  as  the  actihg  officer.  From  all  which  it 
would  appear  impossible  to  i  nagiue  a  course  of  pro- 
ceeding upore  irregular  and  defective — one  in  which 
the  authority  to  quash  would  appear*more  obvious, 
unless  the  defects  have  been  cured  by  the  statute,  or 
waved  by  the  defendants. 

It  is  provided,  by  statute,  that  such  appeals  shall 
be  tried,  according  to  the  equity  and  justice  of  the 
case,  regardless  of  any  defects  or  infoimality  in  the 
proceedings  before  1  he  magistrate.  The  statutory 
provision  alluded  to,  is  valuable  in  theory,  and  lias 
been  found  beneficial  in  practice,  to  the  extent  con- 
templated by  the  legislature.  It  has  influenced  ma- 
ny of  our  former  decisions,  and  induced  us,  where 
the  merits  could  be  fairly  reached,  to  overrule  all 
technical,  or  captious  exceptions;  but  we  have  not 
felt  at  liberty  to  disregard  the  authority  of  infe- 
rior officers,  or  to  sanction  illegal  assumptions  of  pow- 
er, by  individuals,  purporting  to  have  acted  as  such; 
or  to  sustain  total  departures  from  the  general  course 
of  proceedings,  as  prescribed  bylaw 

The  circumstances,  of  this  warrant  having  been 
drawn  in  the  form  of  a  criminal  process,  or  of  its* 
being  at  least  of  mongrel  character — of  its  having1 
derived  its  main  judicial  virtue,  in  a  different  County, 
and  been  executed  there — then,  of  its  having  been 
tried  in  this  County,  before  a  magistrate,  otherwise 
a  stranger  to  the  proceedings;  and  without  any  ex- 
planation of  the  reason  or  necessity  of  his  acting- — 
are  defects,  so  gross  and  extraordinary  as  to  deny  to 
the  course  pursued,  the  least  claim  to  legality.  They 
can  not  be  sustained,  without  a  disregard  of  every 
legal  requisite.  Nor  can  it  be  inferred  that  the  de- 
fendants have  waived  the  exceptions:  no  issue  being 
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required,  none  was  Joined,  before  the  magistrate. — 
Magistrates  not  being  required,  by  law,  to  sign  bills 
of  excepMons,  and  there  being  no  custom  or  usage 
of  the  kind,  the  absence  of  any,  shewing  that  the 
exceptions  were  taken  before  the  magistrate,  affords 
no  presumption,  that  they  were  waived. 

On  reaching  the  county  Court,  it  is  shown  the  de- 
fondants  moved  to  quash  the  proceedings;  and  that 
the  plaintiff  then  moved  to  dismiss  the  appeal.  The 
order  of  time  in  which  the  motions  were  made,  could 
give  no  preference  to  either — both  being  before  the 
Court,  the  granting  one,  amounted  to  the  overruling 
the  other.  The  motion  to  dismiss  prevailed.  The 
ground  on  which  it  was  sustained  is  understood  to  be, 
that  the  proceedings  were  not  certified  by  the  same 
magistrate  who  rendered  the  judgment.  From  the 
transcript,  the  most  natural  conclusion  is  that  Es- 
quire Robertson,  for  some  unknown  cause,  tempora- 
rily occupied  the  seat  of  F.  Sealy,  Esq.  The  latter 
it  was  who  issued  the  warrant,  returnable  before  him- 
self, and,  after  judgment,  not  only  granted  the  ap- 
peal, but  certified  the  record.  Unless  he  was  au- 
thorised to  do  the  latter  act,  it  wrould  appear  that  no 
one  was ;  and  that  by  means  of  the  irregularity  of 
the  proceedings,  the  re-examination  of  them  has  been 
precluded — a  principle  which  can  not  be  tolerated. 
But  it  must  be  observed  that  the  county  Court  did 
not  consider  the  defects  cured  by  statute,  or  in  any 
manner  waived ;  but  dismissed  the  appeal  on  ac- 
count thereof:  Surely  the  defendants  (however  cul- 
pable in  reality,)  were  entitled  either  to  a  trial  de 
novo  on  the  merits,  or  to  the  advantage  of  the  ille- 
-gality  of  the  proceedings,  by  having  them  quashed, 
4  s  &p...  17 
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The  latter,  we  conceive,  would  have    l.een  the  most 
correct  determination. 

Let  the  judgment  of  the  county  Court  be  reversed 
and  the  proceedings  of  the  magistrates  be  quashed. 
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I.  Where  proceedings,  to  try  the  right  to  property  levird  on  un* 
der  an  execution,  are  pending,  and  the  plaintiff  files  a  bill  in 
Chancery,  to  subject  such  property,  as  trust  estate,  to  tho 
payment  of  the  same  debt;  he  can  not  be  forced  to  elect 
which  remedy  he  will  pursue,  until  he  has  had  the  benefit  of 
the  defendant's  answer. 

On  the  Mth  day  of  September,  18:20,  the  plaintiff 
in  error  filed  a  bill  in  Chancery,  against  the  defen- 
dants, in  Morgan  Circuit  Court.  The  bill  slated, 
that,  on  the  23d  day  of  January,  1826,  the  plaintiffs 
became  the  assignees,  for  valuable  consideration  of 
a  promissory  note,  executed  by  the  defendants,  Isaac 
and  Mary  Sadler,  to  one  Anne  P.  Ros.se!.'  That  the 
purchase  of  the  note  had  been  induced  from  the 
fact,  that  the  note  was  given  fyr  the  purchase  of  real 
estate;  and  because  signed  by  the  said  Isaac  and 
Mary,  who  had  entered,  previously,  into  a  marriage 
contract — whereby  considerable  property  had  been 
conveyed  in  trust,  to  one  Wallace,  for  the  use  and 
benefit  of  the  said  Mary.  That  the  said  land  was 
subsequently  sold,  under  the  said  deed,  by  the  trus- 
tee, for  the  benefit  of  said  Isaac  and  Mary,  and  at 
their  request.     That  the  complaiuauts  frequently  ap- 
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plied  to  said  defendants,  for  payment  of  the  said  note, 
Jvho  promised  it  should  be  discharged.  That,  on  the 
failure  tp  do  so,  the  complainants  prosecuted  suit  a- 
gainst  the  defendants,  and  recovered  judgment  against 
Isaac  Sadler,  on  the  note.  That  several  executions 
had  issued  on  the  said  judgment;  but,  in  conse- 
quence of  the  insolvency  of  Sadler,  except  as  to  the 
trust  property,  t tie  said  executions  were  ineffectual. 
That,  subsequently,  the  complainants  being  inform- 
ed thata  certain  horse,  (worth  only  one  fourth  part 
of  the  complainants'  claim,)  had  been  received,  in 
part  payment  for  the  said  land,  so  sold  under  the 
trust  deed,  they  procured  a  levy  of  execution  upon 
it.  That,  before  the  sale  of  the  horse,  Wallis,  the 
trustee,  preferred  a  claim  to  it,  the  trial  of  which 
was  then  pending.  The  complainants,  therefore, 
prayed  the  interference  of  the  Chancellor,  in  sub- 
jecting the  trust  property  to  the  payment  of  the 
judgment- 
After  subpoena,  executed  upon  Isaac  and  Mary 
Sadler,  and  Wallis,  the  trustee,  and  before  answers, 
the  Chancellor  rendered  a  decree,  ordering,  that  the 
complainants  elect,  whether  they  would  pursue  the 
Chancery  suit ;  or  continue  the  proceedings  to  try 
the  right,  under  the  claim  at  law. 

The  complainants  having,  under  the  order  of  the 
Chancellor,  elected  to  proceed  at  law,  and  dismissed 
their  bill— took  a  writ,  of  error,  and  brought  the  case1 
into  this  Court,  for  revision. 

Thorntorii  for  the  plaintiff  in  error,  contended  that 
the  only  question  was,  whether  the  Court  below 
-should  have  compelled  the  complainants  to  dismiss  the 
bill,  or,  in  other  words,  have  compelled  them  to  e\eqt 
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between- this  cause  and  a  common  law  case,  which 
was  a  trial  of  the  right  of  property,  upon  a  claim  of 
the  property  by  Wallis.  There  was  no  such  case 
presented  to  the  Court  below,  as  to  require  the  ap- 
plication of  the  doctrine  of  election  of  causes.  Isaac 
Sadler,  against  whom  a  judgment  at  law  had  been 
obtained  on  the  bond  signed  by  him  find  his  wife, 
Mary  Sadler,  was  clearly  liable  to  suit  as  a  co-obligor; 
and  of  course  execution  was  proper  of  his  goods  and 
chattels.  After  a  levy  of  said  execution  upon  a 
horse,  as  his  property,  Wallis  claimed  the  property, 
as  being  the  trust  fund  created  by  a  marriage  con- 
tract between  Isaac  and  Mary,  of  which  he  was  trus- 
tee. Whilst  that  trial  of  the  right  of  property  was 
pending  and  undetermined,  Houston  &  Gillespie, 
knowing  that  their  debt  was  a  just  charge,  as  well 
upon  the  trust  fund  as  upon  Isaac  individually  ;  and 
knowing  too,  that  even  if  the  claim  of  ihe  trustee 
should  fail,  that  the  property  levied  on,  would  he  in- 
sufficient to  satisfy  their  judgment,  filed  the  bill  dis- 
missed, against  Isaac,  Mary,  his  wife,  and  Wallis,  the 
trustee,  to  subject  the  trust  fund  to  the  payment  of 
the  said  debt.  Now  surely  tliey  had  a  right  to  pur- 
sue the  trust  fund,  by  bill  in  chancery,  if  the  facts 
set  forth  in  the  bill,  were  true,  as  well  as  to  pursue 
Isaac  individually,  on  the  same  claim.  There  could 
have  been  but  one  satisfaction,  it  is  true,  but  evident- 
ly they  could  pursue  the  different  parties,  who  may 
be  liable,  at  the  same  time,  especially  as  they  could 
not  be  united  in  one  suit  at  law.  The  Court  below, 
in  imposing  an  election,  must  have  undertaken  to 
determine,  that  the  property  levied  on  and  claimed 
by  Wallis,  was  the  trust  property,  and  not  Isaac's  ; 
for   if   it   was   Isaac's,    the   complainants    had    a 
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right  to  levy  it,  and  also  to  pirsue  at.  the  same  time 
the  other  source  of  satisfaction  in  the  trust  fund. — 
In  no  point  of  view  ought  the  plaintiffs  in  error  to 
have  been  driven  to  the  alternative  of  abandoning 
one  or  the  other  of  these  suits.  The  parlies  in  the 
two  suits  were  different,  and  the  questions  to  be  de- 
cided were  different.  In  the  trial  of  the  right  of 
property,  the  question  of  the  liability  of  the  trust 
property  to  pay  the  debt,  could  notarise,  which  was 
the  main  point  to  be  contested  in  the  chancery  suit. 
The  only  question  in  the  common  law  case  was, 
whether  t.he  horse  was,  or  was  not  I.  Sadler's;  where- 
as the  bill  in  chancery  sought  to  subject  the  trust 
property  to  the  satisfaction  of  the  claim.  The  de- 
cision of  the  trial  of  t he  risjht  of  property  in  favor 
of  the  complainants  (i.  e.  of  plaintiffs)  would  have 
resulted  in  only  a  partial  satisfaction  of  the  execu- 
tion; and  the  chancery  suit  would  still  have  been 
necessary.  If  it  had  been  decided  against  them,  the 
necessity  of  the  chancery  suit,  would  have  been  in- 
dispensable. The  only  sensible  ground  upon. which 
a  party  should  be  driven  to  an  election,  is,  that  he  is 
harrassing  a  defendant  with  two  suits,  for  the  deter- 
mination of  the  same  right — this  was  any  thing  else, 
than  such  a  case.  But  in  truth  there  was  no  suit 
pending  at  common  law,  and  so  no  ground  for  the 
order  to  elect.  The  claim  to  the  property  by  which 
the  execution  against  Sadler  was  suspended,  is  not 
such  a  suit,  as  must  exist  to  justify  the  order  to  elect. 
It  is  in  truth  instituted  by  the  claimant:  all  that  the 
plaintiff  in  execution  can  do  towards  arresting  it,  is  to 
consent  lo  the  withdrawal  of  the  claim,  which  he 
ought  not  to  be  forced  to  do,  until  his  judgment  is 


122 


CASES  DETERMINED 


brooks  and  brown  vs.  maltbie. 


whether  an  indorsement  on  a  note,  could  be  directly 
controlled  and  varied  in  its  legal  effect,  by  evidence 
of  a  parol  agreement  to  the  contrary,  expressed  at 
the  same  time  it  was  made?  That  parol  contract  or 
understanding,  could  not  have  been  sustained,  with- 
out contradicting  the  indorsement,  and  varying  the 
liability  of  the  iudorser,  from  that  which^arose  from 
the  higher  evidence.,  thereby  destroying  the  effect  of 
the  writing. 

The  parol  agreement  here  insisted  on,  is  not  in- 
consistent with  the  original  existence  of  the  debt,  as 
expressed  in  the  note  ;  nor  is  it  inconsistent  with  any 
covenant,  clause,  or  expression,  contained  in  the  deed 
of  trust :  it  denies  to  the  creditor,  ho  right,  which  he 
has,  or  can  claim,  under  the  deed — it  sa$<s,  take  the 
full  benefit  thereof — the  whole  proceeds  of  the  deed- 
ed property.  But  an  event  has  occurred,  for  which 
no  provision  was  made  in  the  deed,  concerning  which 
it  is  perfectly  silent:  the  property  has  sold  for  less 
than  the  original  debt.  A  sale  of  the  property  was 
authorised  by  the  deed,  for  the  manifold  purpose  of 
•  paying  to  Maltbie  the  value  thereof,  or  the  amount 
of  the  debt;  and  in  the  event  of  an  excess  of  pro- 
ceeds, to  cause  so  much  to  be  refunded  to  the  grant- 
or; but  it  does  not  say,  that  any  deficiency  should 
be  supplied.  Nor  is  it  a  legal  implication.  If  there 
was  no  contract  to  the  contrary,  the  balance  would 
have  been  recoverable  on  the  note.  But  Brown  of- 
fered proof,  that  as  an  inducement  to  4iis  execution 
of  the  deed,  and,  in  consideration  of  his  doing  so,  it 
was  contracted  and  agreed  between  the  parties,  that 
the  execution  thereof  should  operate  as  a  full  dis- 
charge to  him,. from  the  debt  previously  existing. 
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To  the  benefit  of  this  proof,  I  think  he  was  legal- 
lj  entitled;  and  that,  in  the  rejection  of  it,  the  Cir- 
cuit Court  erred — for  which  the  judgment  ought  to 
be  reversed,  and  the  cause  remanded. 


morris  vs.  low  and  Rogers. 

1.  It  seems,  that  a  mother  has  no  power,  as  the  natural  guardi- 
an, to  make  a  binding  contract  with  a'third  person,  for  the  ser- 
vice of  her  daughter,  until  she  arrives  of  age. 

2.  But  it  is  clear,  that  no  such  contract  is  obligatory,  if  by  pa- 
rol. 

In  thisc'asean  action  of  trespass  vi  et  armis,  was 
instituted  by  the  plaintiff  in  error,  in  Lauderdale  Cir- 
cuit Court.  The  declaration  charged  the  defendants 
with  having  taken  out  of  the  possession  of  the  plain- 
tiff, by  violence,  a  servant  girl,  who  had  been  ap- 
prenticed to  him.  The  proof  offered  was,  that,  the 
mother  of  the  child  had  entered  into  a  parol  contract 
with  the  plaintiff,  by  which  the  child  was  to  serve 
the  plaintiff  for  a  certain  time.  The  Court  in  ref- 
erence to  the  proposed  evidence  of  this  contract, 
charged  the  jury,  that  a  binding  should  have  been 
by  indenture  ;  and  that  the  contract  being  by  parol, 
was  not  obligatory.  The  jury  found  a  verdict  for  * 
the  defendants,  and  the  plaintiff  having  excepted, 
took  a  writ  of  error. 

Taylor,  J. — The  only  point  to  be  considered  in 
this  case,  is,  whether  the  mother,  as  a  natural  guar- 
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complainants'  debt ;  but  it  does  not  seek  to  charge 
the  horse,  as  a  part  of  the  trust  property.  It,  how- 
ever, alleges,  that,  if  the  horse-?  should  be  found  sub- 
ject to  their  execution,  it  will  not  satisfy  more  than 
one-fourth  thereof. 

*The  Chancellor,  rin  motron,  before  the  answer  was 
filed,  ordered  the  complainants  to  make  their  elec- 
tion, whether  to  proceed  with  their  suit  in  Chance- 
ry, or  to  prqsecute  the  trial  of  the  issue,  made  up,  to 
try  the  right  of  property,  in  the  horse  levied  on. — 
The  complainants,  reserving  exceptions  to  the  order 
dismissed  their  bill.  The  correctness  of  the  order, 
requiring  the  complainants  to  elect,  is  now  brought 
up,  for  revision. 

The  complainants  had  a  right  to  insist,  that  ihe 
horse  was  no  part  of  the  trust  property,  and  was  sub- 
ject to  their  execution.  If  , this  was  the  case,  there 
would  have  been  no  impropriety  in  their  running 
their  execution  against  it,  for  satisfaction,  as  far  as  it 
would  go;  and,  at  the" same  time,  seeking  to  satisfy 
the  balance,  from  the  trust  property. 

The  judge,  in  assuming  that  the  horse  was  trust 
property,  as  he  must  have  done,  and  ordering  them 
to  elect,  deprived  them  of  the  privilege  of  shewing, 
that  it  was  the  separate  property  of  Sadler.  % 

But  if  it  is  admitted,  that  the  two  proceedings 
were  seeking  to  subject  the  same  property  to  the  sa- 
tisfaction of  one  and  the  same  debt.  Yet,  the  com- 
plainants ought  not  to  have  been  called  on  to  elect, 
until  after  the  coming  in  of  the  defendants'  answer. — 
The  complainants  were  entitled  to  the  benefit  of  all 
the  information  the  answer  could  supply,  in  making 
their  election. 
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This  doctrine  is  expressly  recognised,  in  Jwies  vs. 
Tlie  Earl  of  Strafford?  by  t  he  Lord  Chancellor  King,  *3Pr.Wm» 
and  the  Chief  Justice,  Lord   Raymond.      So  in  Ve- 
Z17  &  Beams,  360  ;  and  the  same  in  4  Johns.  Ch.  R. 
64:  and  it  is  now  believed  to  be  well  settled. 

The  decretal  order  of  the  Chancellor,  dismissing 
the  complainants'  bill,  must  be  reversed,  and  the 
cause  remanded,  at  the  cost  of  the  defendants. 


i  8,  &,  p,  18 
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HUNT   VS.    L2WIN   fend    \7YSER. 

1,  A  decree  in  chancery,  that  "  defendants  equity  of  redemp- 
tion be  forever  barred,"  will  be  considered  us  a  formal  decree 
of  foreclosure. 

ft.  The  matter  of  costs,  in  chancery  proceedings,  are  within  the 
discretion  of  the  Chancellor;  and  are  to  be  decreed  in  refer- 
ence to  the  circumstances  and  justice  of  each  case. 

3.  Although  a  Chancellor  has  so  far  a  discretion  upon  the  sub 
ject  of  costs,  that  an  appellate  Court  will  not  revise  that  ques- 
tion, when  presented  alone;  yet  where  a  substantial  question 
i9  presented, — a  decree  in  respect  to  costs,  may  be  varied  on 
appeal,  though  affirmed  on  every  other  point. 
4.  In  CHses  w  here  a  bill  is  filed  by  a  mortgagee  for  foreclosure, 
Chancery  can  only  act  in  rem,  and  decree  a  ssile  or  foreclosure 
of  the  mortgaged  premises;  and  any  balance  remaining  on 
the  debt,  to  secure  which  the  mortgage  is  executed,  may  be 
recovered  at  law 

5.  But  to  authorise  the  recovery  of  any  balance,  which  may  ex~ 
ist,  in  the  debt  secured,  by  reason  of  the  deficiency  of  the 
value  of  the  pledge — there  must  bo  an  express  covenant  in 
the  mortgage  deed,  for  the  payment  of  the  debt;  or  a  sepa- 
rate bond  or  note,  or  other  evidence  of  an  express  promise  to 
pay  the  debt 

6.  Though  in  cases  where  mortgages  are  foreclosed  in  equity, 
the  usual  practice  is  to  decree  a  sale  of  the  mortgaged  pro- 
perty— >et  a  chancellor  (with  the  mortgagees  consent,)  may 
decree  the  property  absolutely  to  the  mortgagor. 

In, this  case,* which  was  a  chancery  proceeding  in 
Tuskaloosa  Circuit  Court,  Jonathan  Hunt  filed  a 
bill  against  the  defendants  in  error,  for  the  foreclosure 
of  a  mortgage  deed. 

The  bill  stated,  that  Charles  Leu  in  and  Jacob  Wyper 
being  seized  in  fee,  of  a  certain  lot  or  parcel  of  land, 
situate,  lying  and  being  in  the  lower  town  of  Tus- 
kaloosa, and  State  of  Alabama,  which  lot  was  de- 
signated and  known  as  lot  number  two  hundred  and 
sixty-nine— and  being  indebted  to  the  complainant  in 
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the  sum  r«f  twelve  hundred  and  twenty-nine  dollars 
aod  forty-one  cents;  and  being  desirous  to  obtain  a 
longer  time  for  the  payment  thereof;  and  being  wil- 
ling to  secure  the  complainant  in  the  paymeut  of  the 
aforesaid  sum,  with  the  interest  thereon — they,  the 
said  Lewin  and  Wyser,  on  the  nineteenth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-three,  duly  made  and  executed 
unto  the  complainant,  a  certain  deed  of  bargain  and 
sale,  by  way  of  mortgage  (which  was  exhibited  and 
prayed  to  be  taken  as  part  of  the  bill,)  which  deed 
was  subject  to  a  condition  or  proviso,  that  if  they,  the 
isaid  Lewin  and  Wyser,  should,  within  twelve  months 
from  the  date  thereof,  pay  to  the  complainant  the 
said  sum  of  money,  with  the  Uwful  interest; — then 
the  aforesaid  deed  should  be  void  and  of  non  effect. 
That  the  said  Lewin  and  Wyser  made  default  in  the 
payment  of  the  said  ^  urn  of  money,  within  the  time 
specified  in  the  deed  ;  whereby  the  legal  estate  in  the 
said  parcel  of  land,  became  vested  in  the  complai- 
nant. That  the  said  sum  of  money  being  then  due 
and  in  ar rear,  the  complainant  had  made  every  ef- 
fort to  collect  it,  without  success :  that  the  lot  of  land 
so  conveyed,  was  wholly  insufficient,  in  point  of  val- 
ue, to  pay  and  satisfy  the  said  debt;  and  being  sttiU 
delayed  in  its  payment,  he  prayed  the  Court  for  a 
decree,  subjecting  the  said  premises  to  a  sale,  and  art 
application  of  the  proceeds  to  the  payment  of  the 
complainant's  claim;  and /also,  for  general  relief. 

The  answer  of  Lewin,  one  of  the  defendants, 
(Wyser  having  made  default,)  admitted  to  be  true, 
as  charged  in  the  bill,  that  he,  together  with  Wyser, 
his  co-defendant,  were  jointly  indebted  to  complain- 
ant in  the  amount  charged ;  and  that  the  indenture 
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of  mortgage  mentioned  in  the  bill,  was  duly  made 
and  executed  by  them.  He  admitted  the  non-pay- 
ment of  the  said  debt;  except  so  far  as  a  certain 
amount  was  concerned ;  but  denied  that  1  he  mort- 
gaged premises  were  a  scanty  security  for  the  debt 
due  ; — averred,  that  the  premises  were  of  the  value 
of  two  thousand  dollars;  and  that  that  sijm  was  be- 
yond the  amount  of  balance  owing  to  the  complain- 
ant. The  answer  further  alleged,  that  it  was  the 
express  understanding  between  the  parties,  that  if  the 
mortgaged  premises  were  not  redeemed,  at  the  time 
specified  in  the  deed,  the  same  were  to  become  ab- 
solutely vested  in  the  complainant ;  and  that  he  was 
to  have  no  further  or  other  remedy  for  the  said  sum 
of  money,  due  as  aforesaid,  in  case  said  premises 
were  not  of  value  to  that  amount.  The  defendant, 
Lewin,  further  averred,  that  he  had  been  at  all  times 
ready,  on  his  part,  to  release  his  equity  of  redemp- 
tion, to  the  complainant,  in  and  to  the  said  premises; 
and  thus  discharge  himself  from  further  liability  in 
respect  to  the  debt. 

The  indenture  of  mortgage  exhibited  in  the  com- 
plainant's bill,  was  of  the  following  tenor,  to  wit — 

"Know  all  men  by  these  presents,  .that  we, 
Charles  Lewin  and  Jacob  Wyser,  of  the  town  of  Tns- 
kaloosa,  and  State  of  Alabama,  for  ajid  in  considera- 
tion of  the  sum  of  twelve  hundred  and  twenfy-nine 
dollars  and  forty-one  cents,  to  us  in  hand  paid,  (the 
receipt  whereof  is  hereby  fully  acknowledged)  have 
bargained,  sold,  given,  granted  and  conveyed,  and  by 
these  presents  do  bargain,  sell,  give,  grant  and  con- 
vey unto  Jonathan  Hunt,  part  of  a  lot  of  ground, 
situate,  lying  and  being  in  the  lower  town  of  Tu«- 
Jtaloosa,  and  State  of  Alabama,  and  known  and  de~ 
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signaled  iti  lire  plan  of  said  town  as  Int.  number  two 
hundred  and  sixty-nine,  that  is,  fifty  feel  on  the  cor- 
ner fronting  on  main  street,  and  running  back  the 
depth  of  said  lot.  To  have  and  to  hold  the  said 
premises,  aforesaid,  with  the  appurtinanees  and  im- 
provements thereunto  belonging,  unto  him  the  said 
Jonathan  Hunt  his  heirs  and  assigns,  forever,  and  we, 
the  said  Lew  in  and  Wyser,  do  forever  warrant  and 
defend  the  r<»hl,  and  title  to  the  premises  heieby 
conveyed  against  the  claim  or  claims  of  all  person 
or  persons  whatever:  Provided,  nevertheless,  that  if 
the  said  Charles  Lewin  and  Jacob  Wyser.  shall, 
within  twelve  months  from  this  dale,  pa)  to  the  said 
Jonathan  Hunt,  twelve  hundred  and  twenty-niie 
dollars  and  forty-one  cents,  witb  hwful  interest  1mm 
this  date;  to  be  paid  at  the  counting-house  of  said 
Hunt,  in  the  City  of  Mobile,  and  Sla'e  <  f  Alabama, 
then  the  above  {.Wvd  to  be  \o;d  and  of  no  cUcd  ; 
otherwise  to  be  and  remain  in  full  force  and  eifrcl. 
In  testimony  w  hereof  w  e  have  hereunto  set  our  hands 
and  seals,  this  nineteenth  day  of  Juno,  in  the  year 
of  our  Lord  out*  thousand  eight  hundred  and  twen- 
ty-three."     Signed,  &e. 

At  March  term,  lv29,  the  cause  coming  on  to 
be  heard  on  bill,  answer  and  exhibit,  it  was  order- 
ed, at iji id ired  and  decreed,  that  the  defendants'  equi- 
ty of  redemption  be  for  ever  barred  ;  and  that  what- 
ever title  they  had  to  the  premises,  be  vested  in  the 
complainant;  and  further,  that  the  complainant  pay 
all  costs. 

The  complainant,  having  taken  a  writ  of  error, 
alleged,  that  in  the  record  and  proceedings  in  said 
.cause,  there  was  manifest  error,  in  this,  to  wit: 

First — The   Chancellor  erred,  in  rendering  a  de- 
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wee  for  the  defendants:  and  should  have  decreed  a 
foreclosure.  Secondly, — The  Court  erred,  in  decree- 
ing costs  against  the  complainant:  especially  in  re- 
ference to  Wyser,  who  made  default.  Thirdly — -Ther 
writing  should  have  been  established  as  a  mortgage. 
Fourlhly — The  relief  prayed  by  the  complainant, 
should  have  been  granted — his  debt  established — 
payment  decreed;  and  the  property  sold,  and  the 
proceeds  applied  to  the  paj,  mentof  the  complainant's 
debt 

Saffold,  J. — The  plaintiff  in  error  filed  his  bill 
in  Equity,  against  the  present  defendants,  charging, 
that  they'  were  indebted  to  him,  one  thousand  two 
"hundred  and  twenty-nine  dollars  and  forty-one  cents'. 
That  they,  being  owners  of  a  certain  town  lot,  were 
desirous  to  obtain  longer  time  for  payment;  and,  be- 
ing willing  to  secure  the  complainant,  they  execu- 
ted, on  the  19th  June,  1823,  a  deed,  in  th >•  nature 
of  a  mortgage — whereby  it  was  expressed,  that  for, 
and  in  consideration  of  the  said  sum  of  money,  dife 
as  aforesaid,  they  bargained,  sold,  &c.  to  the  com- 
plainant, the  premises  in  question.  But,  that  ihe 
'deed  was  subject  to  the  condition,  that  if  Lewin  and 
Wyser  should,  within  twelve  mouths  from  the  date, 
pay  the  complainant  said  sum  of  twelve  hundred  and 
twenty-nine  dollars,  and  forty-one  cents,  with  lawful 
interest,  then  the  deed  to  be  void;  otherwise,  in  full 
force.  That  no  part  of  said  sum  was  paid,  but  default 
made*;  whereby  the  legal  estate  became  vested  in  the 
complainant — redeemable,  inequity,  on  payment  of 
principal  and  interest.  That  the  whole  debt  remain- 
ed due.  That  the  lot  was,  by  no  means,  sufficient  to 
satisfy  the  complainant's  demand.     That  the   time 
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had  elapsed,  and  no  payment,  made.  Whereupon, 
he  prayed  a  decree,  for  the  sale  of  the  lot,  to  satisfy 
the  debt. 

Process  having  been  served  on  the  defendants,  it 
was  orderrd  by  the  C»u,rt,  that  they  should  plead, 
answer  or  demur,  within  a  limited  time  ;  or  that  the 
bill  be  .taken  prv  co'fesso,  and  set  for  hearing,  ex 
part*: 

Wyser  made  default.  Lewin  filed  his  separate 
answer.  He  admits  that  the  defendants  were  in- 
debted to  the  complainant  in  the  sum  charged  ;  that 
that    they  executed    the    instrument — that  4he  debt 

has  not  been  paid,  "except  the  sum  of dol-, 

lars,  which  was  paid  to  the  complainant,  accord- 
ing to  stipulations  contained  in  the  condition  of  said 
mortgage  deed,  and  within  the  time  therein  limited; 
hut  the  baluice  remains  due  aiid  owing,  from  the 
defendants,  on  the  security  of  said,  mortgaged  pre- 
mises— together  with  an  arrear  of  interest  thereon, 
from  to ." 

Bin  this  defendant  denies,  that  the  said  mortgage 
ed  premises  are  a  scanty  security  for  the  same;  on 
the  contrary,  he  says  they  are  of  the  value  of  two 
thousand  dollars,  and  upwards,  which  is  more  than 
the  amount  for  which  said  premises  were  mortgaged; 
that  there  is  no  other  incumbrance  on  t he  *ame — 
That  it  was  the  express  understanding  of  the  par- 
ties, at.  the  time  of  executing  said  mortgage,  that 
if  said  premises  were  not  redeemed,  at  the  time  spe- 
cified, the  same  were  to  become  the  absolute  right 
and  prop-rty  of  the  complainant;  and,  that  he  was 
to  have  no  further  or  other  remedy,  for  the  debt,  in 
case  t he  same  were  not  of  that  value.  And  that  the 
defendant,  on  his  part,  is  now,  and  at  all  times,  here- 
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to  fore*,  has  been,  willing  to  release  his  equity  of  re- 
demption, to  the  said  complainant,  in  the  premises, 
so  that  he  irmv  not  be  farther  charged,  &e. 

At:  a  subsequent  term,  the  parlies  appearing,,  by 
their  solicitors,  on  motion,  leave  was  given  them,  to 
take  depositions,  on  giving  notice. 

•  At  a  term,  twelve  months  thereafter,  the  record 
states,  that,  the  cause  coming  on  to  be  heard,  on  bill, 
answer  and  exhibits,  it  was  ordered  and  decreed,  that 
the  defendants'  equity  of  redemption,  be,  and  the 
same  was  for  ever  barred;  and  that,  whatever  title 
the  defendants  had  to  the  premises,  should  be,.nnd 
the  same  was  vested  in  the  complainant.  And  the 
complainant  pay  all  cos's. 

The  plaintiff  now  assigns,  as  causes  of  error — 

1.  That,  in  decreeing  for  the  defendants,  the  Court 
should  have  decreed  it  foreclosure. 

2.  That  there  should  have  been  no  decree  against 
the  complainant,  for  costs:  especially  in  favor  of 
Wyser,  who  was  in   default. 

3.  That  the  instrument  should  have  been  estab- 
lished as  a  mortgage— the  relief  prayed,  granted — the 
complainant's  debt  established — payment  decreed — 
the  propei ty  sold,  and  the  proceeds  applied  to  the 
payment  of  the  debt. 

1.  The  first  assignment  is  conceived  to  require 
but  slight  consideration.  The  objection,  that  the  de- 
cree, in  favor  of  the  defendants,  should  have  been 
for  a  foreclosure,  appears  more  technical  than  solid. 
It  is,  virtually,  a  foreclosure:  it  declares  the  equity 
of  redemption  to  be  for  ever  barred,  and  vests  in  the 
complainant,  whatever  title  the  defendants  bad  in 
the  premises:  this  is  dtfemed  sufficient.  Wheiher 
it  was  a  proper  decree,  according  to  the    rules   of 
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Chancery,  is  a  question,  falling  more  properly    un- 
der the  last  assignment. 

2.  It  is  further  objected  to  the  decree,  that  it  a- 
wards  costs  in  favor  of  the  defendants;  and  this, 
when  one  of  them,  Wyser,  hid  failed  to  answer  the 
bill. 

The  circumstance  of  this  default,  and  the  order 
pro  confesso,  thereupon — the  answer  of  the  other  de- 
fendant, admitting  t lie  most  material  allegations  of 
the  .bill,  and  the  setting  the  cause  for  hearing  on  bill, 
answer,  exhibits  and  proof — entitle  the  plaintiff,  as  I 
conceive,  to  the  equity,  if  any,  contained  in  his  bill; 
but  the  failure  to  answer  could  not  further  affect  the 
decree,  in  regard  to  the  cost,  or  otherwise. 

The  prayer  of  the  complainant,  was  for  a  fore- 
closure, and  a  sale  of  the  mortgaged  premises, 
for  the  payment  of  the  debt:  he  neither  alleged 
nor  exhibited  any  other  security  for  the  demand, 
no  bond  or  note,  according  to  the  usual  course,  when 
a  farther  remedy  is  contemplated,  than  the  lien  on 
on  the  mortgaged  property. 

Lewin,  though  he  denied  not  the  essential  allega- 
tions of  the  bill,  yet  insisted,  by  way  of  avoidance, 
that  a  parol  agreement  was  expressed  and  understood, 
at  the  time  of  executing  the  mortgage,  that  if  it  was 
not  redeemed  at  the  time  specified,  the  lot  was  to  be- 
come the  absolute  property  of  the  plaintiff;  and  that 
he  should  hare  no  further  or  other  security  for 
the  debt,  if  the  property  proved  to  be  of  less  value: 
also,  that  said  defendant  then  was,  and.  at  all  times 
previously,  had  been,  willing  to  release  his  equity  of 
redemption — and  requested  a  decree,  to  that  effect. 

Admitting,  as  contended  by  the  plaintiff,  that  this 
4s   &p.  19 
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supposed  agreement  can  not  be  regarded,  for  the 
cause,  either  that  it  is  not  a  part  of  the  written 
agreement,  and  would  vary  it,  or  that  proof  of  such 
agreement  was  not  produced  on  the  hearing — -yet 
the  mortgage  contains  no  express  covenant  for  the 
payment  of  any  balance :  and  the,  defendant,  who 
answers,  consents  to  a  decree,  vesting  the  absolute 
title  in  the  plaintiff. 

The  rule  in   Chancery,   respecting  costs  is,  that 
they  do  not  always  follow  the  event  of  the  cause ; 
but  are  awarded,  or  not,  according  to  the  justice  of 
the  cause.     They  rest  in  the  sound  discretion  of  the 
Court,  to  be  exercised   upon   a  full  view  of  all  the 
»Am.chan  merits  and  circumstances  of  the  case.a 
and'autho!      It  has  also  been  held,  that  "  where,  on  a  bill,  to 
cited.1  ere foreclose   a  mortgage,  a  subsequent   mortgagee,   or 
judgment  creditor,  who  is  made  a  party   defendant, 
^answers  and  disclaims — no  application   having  been 
made  to  him   before  suit  brought,  to  release  or  dis- 
claim— he  is  entitled  to  costs,  out  of  the  fund,  if  it 
be  sufficient;  and  if  not,  to  be  paid  by  the  plaintiff." 
Also,  that  where  the  parties  stand  equally   fair,  in 
every  respect,   the  actor,  who  brings  the  other  into 
Court,  ought  to  pay  the  expense. —  Catlin  vs.  Harned 

»3JohnsCh^  alb 

ep'  '  There,  it  was  conceded  by  the  Court,  that  the 
complainant  was  under  the  necessity  of  making  the 
subsequent  incumbrancer  a  party  ;  and^  that  a  very 
slight  refusal  or  neglect,  on  his  part,  might  have  been 
sufficient  to  deprive  him  of  costs.  But  that,  as  he 
had  not  been  called  upon,  or  requested  to  disclaim, 
by  release,  or  otherwise,  which  application  would 
probably  have  saved  the  necessity  of  making  him  a 
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party,  he  stood  equally  fair  with  the    complainant ; 
and  was  entitled  to  cost. 

If  then,  such  a  foreclosure,  only,  as  was  decreed 
in  this  case,  was  proper,  under  the  contract — as  it 
does  not  appear,  the  defendants  were  ever  requested 
to  release  the  equity  of  redemption,  which  they  pro- 
bably would  have  done  ;  but,  on  the  contrary,  the 
plaintiff  has  sought  a  sale  of  the  premises,  in  satis- 
faction, or  part  satisfaction  of  the  debt,  which  the 
Chancellor  below  has  refused  to  decree— it  does  not 
follow  that  there  is  any  error  in  regard  to  the  cost. 

It  is  true  as  a  general  principle,  that  a  mortgagee, 
in  the  regular  prosecution  of  his  claim  on  the  mort- 
gage, by  bill,  and  where  he  is  entitled  to  a  recovery 
of  the  debt,  is  also  entitled  to  his  costs — especially 
if  the  mortgaged  property  be  sufficient  to  pay  both.ai2  Madd. 
Ellison  vs.  Wriqht.h  *3Con.En. 

But  the  right,  as  alieady  remarked,  must  depend  3RUMeUf 
on  the  circumstances  of  the  case,  and  the  object  of458 
the  bill.  It  has  also  beeik  held,  that,  though  the 
matter  of  cost  is  so  far  discretionary,  in  the  Chan- 
cellor, that  an  appellate  tribunal  will  not  revise  that 
question,  separately ;  yet,  where  there  is  a  fair  and 
substantial  question  to  be  argued,  on  appeal,  the  de- 
cree may  be  varied,  as  to  costs,  though  affirmed  in 
every  other  point ;  but  it  will  not  be  varied,  as  to 
costs,  where  the  point,  which  is  presented  as  the 
ground  of  appeal,  has  no  substance.  —Attorney 
General  vs.  Butcher.0  .  c£  *£ 

According  to  this  doctrine,  I  would  admit,  that 4Rufl8*180' 
the  question,  whether  or  not  a  sale  'should  have  been 
decreed,  involves  sufficient  substance  to  give    this 
Court  control  of  the  cost  alone,  if  the  decree,  respect- 
ing it,  was  obviously  opposed   to  the  equity  of   the 
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case.  But,  under  the  circumstances,  I  conceive,  if 
the  main  principle  of  the  decree  was  correct,  there 
is  no  sufficient  objection  to  the  direction  of  the  costs, 
to  warrant  the  interference  of  this  Court. 

3.  The  remaining  question,  is  that  presented  by 
the  third  assignment,  which  is,  substantially,  that 
the  decree  should  have  established  the  complainant's 
debt,  and  directed  a  sale  of  the  mortgaged  premises, 
in  part  satisfaction  thereof. 

In  support  of  this  assignment,  I  understand  the 
argument  to  be,  not,  merely  that  a  sale  of  the  lot 
should  have  been  decreed,  and  an  account  directed 
to  be  taken,  and  the  amount  of  the  debt  reported  to 
the  Court,  to  ascertain  the  extent  of  the  lien.  If 
this,  alonet  was  the  object,  and  no  recovery  sought, 
beyond  the  value  of  the  premises,  the  same  could  be 
equally  attained,  under  the  general  decree  of  foreclo- 
sure, which  vests  in  the  complainant  the  absolute  ti- 
tle to  the  lot,  for  sale,  at  his  own  discretion,  or  any 
other  use,  to  which  he  may  choose  to  apply  it.  But 
the  object  seems  to  be,  to  obtain  a  decree  for  the  ab- 
solute recovery  of  the  debt,  mentioned  as  the  consi- 
deration of  the  mortgage,  and  for  a  sale  of  the  lot,  in 
,  part  payment — leaving  the  balance,  thus  established, 
to  be  recovered  by  execution,  or  other  proceeding,  in 
personam,  against  the  defenda.it. 

The  point  thus  urged,  presents  a  question,  impor- 
tant, in  principle,  but  which  has  been  settled,  per- 
haps satisfactorily,  by  various  cases,  in  the  English, 
and  also  in  the  American  Courts.  It  is  not  pretend- 
ed, that  this  mortgage  contains  any  express  cove- 
nant, for  the  payment,  of  the  money  :  if  it  did,  as 
will  be  presently  shewn,  it  could  only  constitute  a 
ground  of  action,  at  law. 
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In  Dunklin  vs.   Van  Burr'   and  others,"  a  bill  was*  } *"h"?- 
filed  to  foreclose  a  morUi^r,  <;iven  insecure  the  pay- 
ment of  a  bond.      The  m.iiii  question  was,  whether, 
in  addition'  to    the    usual   ckv.^e    for  the  sale  of  the 
premises,  it  should  be  far;her  decreed,  that  in  case  of 
a  deficiency  of  proceeds,  the    mort«j*a^nr  should  pay 
the  remainder  of  the  debt  by  a  gi\c:i  day,  or  that  ex- 
ecution should  issue  for  the  same.      Chancellor  Kent 
held   that  a  mortgagee,  on  a  bill  to  foreclose,  is  con- 
fined to  bis  remedy  on  the  pledge :   that  such  a  suit 
is  not  intended  to  act  in  personam;  that  a  mortgagee 
may  proceed  at  law  o.i  his  bond  or  covenant,  at  the 
same  time  he  is  prosecuting  on  his  mortgage  in  chan- 
cery ;   or  that  after  foreclosure,  he  may  sue  at  law  for 
the  deficiency — (see  also  Lord  Redetdale  ;b  Aijktt  vs.  M&I1.& 
Hill;*    Perry  vs.  Barker ;d    Dashwood  vs.  BbjtLway*) i:lvc.2or>.' 
He  there  also  intimates  his  concurrence  in  a  previous  J  ^3  ky^| 
opinion,  by  Judge  Story,  that  such  suit  at  law,  would  ^ 
not  have  the  effect  to  open  the  foreclosure  and  revive  Abr.  317. 
the  equity  of  redemption,  as  had  been    supposed  by 
some  of  the  earlier    cases;   but   that  the   mortgagor 
would  be  entitled  to  a   credit  for  the  amount  of  the 
sale. 

The  opinion  of  Judge  Story,  referred  to,  was  given 
in  the  case  of  Hatch  vs.  White?  The  action  Wasf2Ga1152* 
at  law,  on  a  judgment  rendered  in  another  State,  on 
a  promissory  note.  To  secure  the  same  debt,  a  mort- 
gage on  real  estate  had  also  been  given  by  the  debt- 
or— the  mortgage  was  considered  as  having  been 
foreclosed.  The  Judge,  after  recognizing  the  current 
doctrine,  "that  a  mortgage  is  but  a  mere  security 
for  the  debt  and  collateral  to  it,"  ruled,  fhat  after  a 
foreclosure  of  a  mortgage,  the  mortgagee  may  still 
recover  at  law,  upon  the  attendant  bond  o;r  note,  the 
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deficiency  of  the  mortgaged  property  to  j)ay  the  debt 
due — calculating  the  value  of  the  property  at  the 
time  of  the  actual  foreclosure;  and  that  such  would 
be  ihe  case,  whether  the  properly  was  sold  under  a 
decree,  or  remained  in  the  possession  of  the  mort- 
gagee, or  was  sold  by  him,  after  a  strict  foreclosure 
of  the  equity  of  redemption.  He  also  maintains  that 
neither  course  would  have  the  effect  either  to  satisfy 
the  residue  of  the  debt,  otherwise  secured,  or  to  open 
the  equity  of  redemption. 

The  Supreme  Court  of  New  York,  in  the  case  of 
&50CoWen  ^e  ^°^e  Insurance  Company  vs.  Lansing,*  recog- 
nized the  principle  that  a  foreclosure  and  sale,  pur- 
suant to  a  decree  in  chancery,  of  mortgaged  property, 
for  a  sum  less  than  the  debt,  was  no  extinguishment 
of  the  balance,  but  that  the  same,  if  secured  by  bond 
or  note,  may  be  recover*  d  by  suit  at  law,  thereon. 

It  will  be  observed,  however,  in  all  these  cases, 
that  the  debts  had  been  separately  secured  by  bond 
or  note. 
»»2  Munf.  In  the  case  of  DrummontT s  adm'rs  vs.  Richards* 
s37'  it  was  decided  by  the  Supreme  Court  of  Virginia, 
that  an  action  of  covenant  does  not  lie  upon  the 
proviso  in  a  mortgage  (similar  to  the  one  in  this  case)' 
declaring  that  upon  payment  of  a  certain  sum  of 
money,  the  deed  shall  be  void;  that  it  is  not  an-ex- 
press  covenant  to  pay,  which  is  indispensable  to  sus- 
tain the  action. 

The  doctrine  of  these  several  cases  seems  to  be, 

that  if  the  mortgaged  property    prove  insufficient  to 

.     pay  the  debt,  yet  that  chancery  can  only  act  in  rem, 

•     on  a   bill  to   foreclose.     That  the  remainder  of  the 

debt  can  only    be  recovered  by  suit  at  law;  and  to 

authorise  this,  there  must  be  either  an  express  cover 
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nant  in  the  mortgage  deed,  for  payment  of  the  debt, 
or  a  separate  bond  or  note  given,  or  other  evidence 
of  an  express  promise  to  pay  it.  In  this  case  it  does 
not  appear  that  any  bond  or  note,  or  any  written  ev- 
idence of  the  contract,  was  given,  other,  than  the 
mortgage,,  and  it  contains  no  express  covenant  for 
payment.  If  any  other  wTas  given,  the  proceedings 
on  this  bill  will  not  bar  the  com plainant's  right  to  re- 
cover any  balance  of  his  debt  which  may  arise  from 
the  insufficiency  in  value,  of  the  mortgaged  property, 
to  satisfy  it;  but  the  presumption  is,  (from  its  not  be- 
ing shown)  that  none  such  exists,  and  that  his  entire 
remedy  must  be  on  the  mortgage. 

Then  the  question  recurs,  was  the  complainant 
entitled  to  a  decree  for  the  sale  of  the  premises,  in- 
stead of  the  strict  foreclosure,  which  has  been  de- 
creed? The  ancient  practice  was.  to  decree  a  strict 
foreclosure  of  the  right  to  redeem,  by  which  means 
the  lands  became  the  absolute  property  of  the  mort- 
gagee. This  has  continued  to  be  the  most  usual 
practice  in  England,  and  in  the  New  England  States 
of  the  Union,  at  least  until  very  recently.  Some 
times,  however,  the  Courts  of  each  country,  on  pro- 
per application,  have  decreed  sales  of  the  mortgaged 
premises,  under  the  direction  of  an  officer  of  the 
Court — the  proceeds  to  be  applied  towards  the  dis- 
charge of  the  incumbrances,  according  to  priority; 
and  this  latter  practice  is  generally  considered  the 
most  beneficial  to  the  mortgagor,  and  the  most  rea- 
sonable  disposition  of  the  pledge;  and  is  that  which 
prevails  in  Ireland  and  in  New  York,  Maryland,. 
Virginia,  South  Carolina,  Tennessee,  Kentucky,  and 
some  of  the  other  States.a  It  has  also  been  the  most1  4  Kent's 
usual  practice  in  our  Courts,     Even  in  England, 
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this  course  has  of  late  been  sometimes  adopted,  main- 
ly for  the  benefit   of  the  mortgagors.      The    case  of 

V  <>23  ^Mondey  vs.  Mondey?  was  on  a  mortgage  affecting  the 
.  rights  of  an  infant.  Lord  Eldon  said,  if  there  was 
no  precedent  there  for  decreeing  a  sale,  (as  he  be- 
lieved there  was  not)  he  would  make  one;  and  di- 
rected an  enquiry,  whether  it  would  be  for  the  in-' 
fant's  benefit,  that  the  estate  should  be  sold. 

The  main  object  of  decreeing  sales,  however,  has 
been,  to  secure  to  the  mortgagors,  or  their  represen- 
tatives, any  balance  of  the  proceeds  that,  might  re- 
main after  satisfying  the  debts;  or  if  insufficient,  and 
the  whole  debt  so  secured  as  to  be  otherwise  recov- 
erable, then  to  ascertain  the  amount  of  credits  to 
which  the  mortgagors  were  intitled.      It  is  remarked 

175.  °m" by  Chancellor  Kent,h  that  "if  the  mortgagee  pro- 
ceeds by  bill  for  a  technical  foreclosure,  the  estate 
becomes  his  property  in  the  character  of  a  purchaser; 
and  the  general  understanding  formerly  was,  that  by 
'taking  the  pledge  to  himself,  he  took  it  iu  satisfaction 
of  *he  debt.      But  that  according  to  the  case  of  Took 

Dick°785;vs-  Hartley*  if  the  mortgagee  sells  the   estate,  after 

s-  c-  the  foreclosure,  fairly  and  for  the  best  price,  he  may 
proceed  at  law  against  the  mortgagor,  upon  his  bond, 
for  the  difference  "  Further,  he  remarks,  there  has 
been  some  embarrassment  and  conflict  of  opinion 
manifested  in  the  cases,  on  the  point,  whether  the 
mortgagee  had  his  remedy  at  law  after  a  foreclosure, 
and  without  a  sale  of  the  estate.  But  "the  better 
opinion  is,  that  after  a  foreclosure  with  or  without 
a  subsequent  sale,  the  mortgagee  may  sue  at  law  for 
the  deficiency,  to  be  ascertained  in  the  one  case  by 
the  proceeds  of  the  sale,  and  in  the  other,  by  an 
estimate,  and  proof  of  the  real  value  of  the  pledge 
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at  tlie  time  of  the  foreclosure."  On  this  point  in 
Hatch  vs.  Wliile,  before  referred  to,  Judge  Story  re- 
murks — "the  val.ue  of  the  estate  may  as  well  be  as- 
certained while  i ,\  the  hands. of  the  mortgagee,  as  af- 
ter a  salt*,  (by  him  ;)  and  indeed,  must  be  so  ascer- 
tained, in  order  to  see  if  it  was  sold  at  the  best  price." 
At  least,  says  he,  "the  fact  is  not  more  difficult  to 
settle,  thau  many  which  ordinarily  engage  the  atten- 
tion of  the  courts  and  juries;  and  if  t he  deficiency 
be  once  found,  the  siune  eqi  ity,  to  I  ave  it  paid,  ex- 
ists in  both  cases."  In  opposition  to  the  idea,  that 
the  entire  debt  must  be  considered  satisfied  while  the 
mortgagee  remains  in  possession;  he  farther  remarks, 
*•  if  the  debt  be  deemed  satisfied  while  the  estate  is 
in  the  mortgagee's  hands,  it  is  not  easy  Jo  conceive 
how,  by  his  own  aet  of  transfer,  he  can  defeat  the 
legal  effect  of  that  satisfaction." 

Then  as  it  d  >es  not  appear  that  complainant  is  en- 
titled to  any  other  remedy  than  the  proceeding  in 
rtm  on  the  bill  to  foreclose  the  mortgage;  or  if  he 
lias  any  other,  the  strict  foreclosure  is  not  conclusive 
against  his  right  to  recover  the  balance;  and  as  de- 
crees for  sales,  though  most  usual  and  often  best 
adapted  to  the  justice  of  the  case,  are  mainly  intend- 
ed for  the  benefit  of  the  mortgagors,  and  these  have 
expressed  their  preference  foi  such  foreclosure,  and 
which  can  not  fail  to  secure  to  the  mortgagee  the  full 
value  or  benefit  of  the  pledge,  lam  of  opinion,  there 
is  no  solid  objection  to  the  decree  as  rendered  below. 
Under  this  view  of  the  case,  it  is  unnecessary  to  ex- 
amine the  effect  of  the  verbal  agreement  or  under- 
standing avered  in  the  answer,  that  the  mortgagee 
should  have  no  farther  remedy. 
4  s.  &  p.  20 


154 


CASES  DETERMINED 


NICHOLS  VS.  THE  COMPTROLLER. 


We  therefore  direct  a  general  affirmance  of  the 
decree,  below. 


Limcomb,  C.  J.,  not  sitting.   . 


NICHOLS  VS.  THE  COMPTROLLER. 

h  A  thandamu*  lies  against  an  officer  of  the  executive  depart- 
ment, to  compel  the  performance  of  his  duly. 

2.  So,  mandamus  will  go  to  the  comptroller  of  public  accounts, 
to  compel  the  issuance  of  a  warrant  on  the  treasury — where 
the  right  to  such  warrant  is  clear;  and  no  other  remedy  is 
provided. 

6.  In  order  to  authorise  the  comptroller  to  issue  his  warrant  on? 
the  treasury,  for  the  amount  of  a  salary,  it  is  not  necessary 
that  there  should  he  a  special,  annual  appropriation,  by  act 
of  the  legislature — where  there  is  a  general  law,  fixing  the 
amount  of  the  salary,  and  prescribing  its  payment  at  particu- 
lar periods. 

4.  Where  commissioners  of  the  State  capitol,  were  authorised 
to  appoint  a  superintendent,  who  was  allowed  a  certain  a- 
mount,  as  a  salary;  and  the  commissioners  were  limited  to 
three  years  far  the  completion  of  the  capitol — held,  thrtt  they 
could  not  continue  the  services  of  the  superintendent,  beyond 
that  period— so  as  to  authorise  him  to  draw  a  continuance  of 
of  his  salary,  under  the  statute. 

In  this  case  Nichols,  the  plaintiff  in  error,  peti- 
tioned the  Circuit  Court  of  Tuskaloosa  County,  for  a 
rule  against  G.  W.  Crabb,  the  comptroller,  reqiring 
him  to  shew  cause,  why  a  mandamus  should  not  is- 
sue, compelling  him  to  grant  a  warrant  on  the  trea- 
sury. 

By  statute,  enacted  on  the  3d  January,  1827,  pro- 
viding for  the  erection  of  a  State   Capitol,  com  mis- 
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sioners  were  appointed  1o  carry  into  effect,  the  re* 
qtiirementsand  cJuiicfs  therein  prescribed.  One  of  the1 
powers  conferred  upon  them,  was  the  appointment  of 
a  superintendent  of  the  building  aforesaid  ;  and,  un- 
der that  act,  the  plaintiff  in  error  was  appointed. 

On  the  15th  January,  1523,  further  powers  were' 
conferred    by    statute,  upon  the  commissioners;  by 
the  fourth  section  of  which  act,  the  said  Nichols  was' 
compensated  for  his  services,  up  to  the  1st  January, 
1528;  and    by  the  second  section,  an  annual  salary' 
was  allowed  him,  of  seventeen  hundred    and   forty* 
nine  dollars,  payable  quarter  yearly,  out  of  any  rrio» 
ney  in  the  treasury,  not  otherwise  appropriated. 

By  the  fifili  section  of  the  act  of  1627,  the  com- 
missioners were  required  to  complete  the  said  capi- 
tal within  three  years. 

The  petition  of  Nichols,  for  the  mandamus,  was 
filed  nt  March  Term,  1830  ;  and  in  it  he  averred,  that ' 
he   had  taken  upon  himself,  and  regularly  discharg- 
ed the  duties  of  his  appointment;  and  that,  bis  last 
quarter  yearly  salary  being  due  and  payable  on  the 
first  day  of-  April,  1530,  the  commissioners,  in  pur- 
suance of  the  before  mentioned  statutes,  issued  their 
certificate  to  the  comptroller,  stating  that  the  said* 
quarter  yearly  salary  was  due  to  the   said    Nichols,* 
for  his  services   as    superintendent:  but   that- thfe* 
comptroller  refused  to  issue  a  warrant  on  the  trea- 
sury, for  the  said  amount  of  his  quarter  yearly  sala*  ' 
ry — and  he  prayed  a  mandamus. 

The  Court,  on  hearing,  discharged  the  rule  for 
the  mandamus;  and  Nichols  removed  the  case  into 
this  Court,  by  writ  of  error. 

JS®5,  for  the  plaintiff  in  enw— Martin,  contra 
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Per  Curiam. — This  is  an  application  on  the  p-irt 
of  William  Nichols,  superintendent  of  the  State  cap- 
itol,  for  a  rule  against-  the  comptroller  of  public  ac- 
counts, requiring  him  to  show  cause  why  a  manda- 
mus should  not  issue,  commanding  him  to  grant  a 
warrant  on  the  State  treasury,  in  favor  of  said  suj  er- 
intendent,  for  his  first  quarter's  salary,  of  the  present 
year. 

The  case  has  been  fully  argued,  and  with  ability, 
and  requires  much  deliberation  in  arriving, at  a  cor- 
rect conclusion. 

We  lay  down  the  proposition  as  true,  that  the  Cir- 
cuit CourJ,  being  a  Court  of  general  common  law 
jurisdiction,  lias  authority  to  grant  writs  of  manda- 
rrius  in  all  cases  where  a  mandamus  is  the  appropri- 
ate remedy.  And  though  the  three  powers  of  the 
government  are  declared  by  the  constitution  to  he 
co-ordinate  branches,  and  can  not  encroach  on  each 
other;  yet  it  was  never  contemplated  that  the  grant- 
ing of  a  mandamus,  to  compel  an  officer  in  the  exe- 
cutive department  to  do  his  duty,  would  be  such  an 
encroachment. 

The  constitution  expressly  grants  to  the  Circuit 
Court,  original  jurisdiction,  in  all  matters,  civil  and 
criminal,  not  otherwise  excepted  in  the  constitution. 
The  issuing  of  a  mandamus,  (being  authorised  by 
the  laws  in  force  at  the  adoption  of  the  constitution, 
and  which  were  also  adopted'  by  the  sane  instru- 
ment,) has,  by  the  constitution  itself,  become  a  neces- 
sary incident  to  this  original  jurisdiction  of  the  Gir- 
cuit  Court. 

The  next  inquiry  is,  in  what  cases  rmy  a  manda- 
mus issue?  It  is  said,  by  the  best  authorities,  that 
Xi  tn$y  go,  in  pll  cases  where  there  is  a  clear  right, 
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mid  I  here  is  no  other  remedy  known  lo  the  law. — : 
That  it  may  g<>  lo  ministerial  or  exeru  iv<»  Oilk-ers, 
to  compel  theur  to  do  lln«ir  dot  v.  &e.  We  h<  Id,  then, 
that  it  may  £o  to  the  comptroller  of  the  treasury  de- 
partment, to  compel  him  to  ^ranl  a  warrant  on  the 
treasury,  if  the  r i*» lit  of  the  jiarty  he  clear,  and  there 
is  no  other  remedy  known  to  the  law. 

In  the  case  under  consideration,  it  was  contended, 
that,  ihe  architect  had  another  remedy,  kmwn  to  the 
law,  winch  was  a  suit  against  the  State.  But,  we 
apprehend,  where  the  demand  is  lor  a  quarter's  sala- 
ry, fixed  and  appropriated  by  law,  and  made  payable 
quarter  annually,  at  the  treasury,  that  a  *uit  could 
not  be  Nusiaiued  against  the  State.  Because,  in  all 
such  cases,  it  is  the  duty  of  the  romp' roller  to  grant 
his  warrant  on  the  treasury  —  no  suit  or  judgment 
against  the  State,  could  better  ascertain  the  amount 
due,  or  confer  a  better  right  than  the  appropriation 
already  made  by  law.  Itisconceded  that  no  money 
can  be  drawn  from  the  treasury,  but  in  pursuance  of 
an  appropriation  made  by  law,  but  it  is  not  necessa- 
ry, that  there  should  bean  act  passed  annually,  for 
the  appropriation:  if  there  is  a  general  law,  fixing  the 
Hilary,  requiring  it  to  be  paid  at  the  treasury,  annu- 
ally or  quarter  annually,  this  is  sufficient. 

If  there  was  a  clear  right,  the  act,  therefore,  giv- 
ing to  the  architect  of  the  State  capiiol,  an  annual 
siUry  of  one  thousand  seven  hundred  and  forty-nine 
dollars,  to  be  paid  quarter  annually,  out  of  any  rno- 
.Tujy  in  the  treasury,  not  otherwise  appropriated;  toge- 
ther with  the  certificate  of  thecommissjoners,  stating 
that  the  architect  had  done  hisduty,  and  was  entitled 
to  receive  his  pay,  was  a  sufficient  authority  for  the 
comptroller  to  issue  his  warrant. 
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9  We  are  therefore  inclined  to  think,  that  if  Nichols 
has -a  clear  right,  the  mandamus  ought  to  he  granted  ; 
and  which  is  now  the  only  remaining  enquiry. 

A  part  of  the  5th  section  of  the  act  of  1827,  reads 
as  follows — that  the  commissioners, 'aforesaid,  shall 
cause  the  said  State  Capitol  to  be  completed  at 
as  early  a  time  as  practicable,  not  exceeding  three 
years." 

The  act  went,  into  operation  from  the  time  of 
its  passage,  and  was  passed,  3d-  January,  18*27. — 
It  of  course  expired  by  its  own  limitation,  on  the 
3d  of  last  January.  The  commissioners  were  ap- 
pointed for  the  express  purpose  of  causing  the 
State  Capitol  to  be  built  and  completed — but  if 
this  was  not  done  in  three  years,  they  had  no 
authority  to  proceed  in  the  work  after  that  lime. 
With  their  power,  the  office  and  salary  of  archi- 
tect, also  ceased — unless  the  limitation  was  extend- 
ed to  a  farther  time  by  some  subsequent  law, 
but  which  law  we  have  been  unable  to  find. — 
The  architect,  therefore,  had  no  clear  right,  after 
the  3d  of  January  last.  The  rule  is  therefore  dis- 
charged  with  co^s." 
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seaman  et  al.  vs.  DUFPHEY,  et  al. 

1.  The  approval  of  the  bond  of  a  constable,  by  a  judge  of 
the  county  Court,  under  the  statutes  of  this  State,  is  not  re- 
quired to  be  entered    of  record,  in  open  Court. 

£.  In  such  case,  a  certificate  by  the  judge,  that  a  constable  %$ 
authorised  to  enter  upon  the  discharge  of  the  duties  of  his  office, 
is  sufficient  evidence  of  approval  by  the  judge. 

This  was  a  motion  against  a  constable  and  bis 
sureties,  before  a  justice  of  t he  peace,  for  the  failure 
of  the  former,  to  return  an  execution  which  had  been 
delivered  to  him,  within  the  time  prescribed  by  law.- 
Judgment  was  obtained  before  the  justice  by  the 
plaintiff*  in  error;. and  the  case  was  removed  by 
certiorari,  into  the  Circuit  Court  of  Greene. 

On  the  trial  ol  the  case  in  the  Circuit  Court,  the 
plaintiffs  in  error  offered  in  evidence  a  bond  executed 
by  the  constable;  and  proposed  showing  by  proof, 
that  the  bowl  had  been  accepted  and  approved  by 
the  judge  of  the  county  Court,  as  required  by  law  : 
and  to  this  end  offered  evidence  ibat  the  judge  of 
the  county  Conr*  had  issued  a  certificate  to  said  con- 
stable, authorising  him  to  enter  on  the  discharge  of 
the  duties  of  his  office.  The  Court  below  rejected 
this  testimony;  and  decided,  that  the  approval  of  the 
bond  of  the  constable,  by  the  judge,  should  have 
been  entered  of  record,  before  it  could  be  given  in 
evidence  to  the  jury.  This  opinion  of  the  Court 
was  excepted  to,  and  the  cause  removed  into  this 
Court,  by  writ  of  error. 

It  was  contended  in  this  Court — 

First.  That  the  execution  of  the  bond  by  the  con- 
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stable  and  his  sureties,  operated  as  an  esti>j>[>el,  as  to 
them. 

Secondly.  That  the  fact  of  the  jndge  of  the  coun- 
ty Court,  having  issued  a  certificate  to  the  constable 
authorising  him  to  enter  on  the  discharge  of  the  du- 
ties of  his  office,  v\as  sufficient  evidence  of  approval, 
to  give  validity  to  the  bond;  and  authorise  a  recov- 
ery U[)on  it. — :l  Stewart's  Reports  546 ;  Laws  of 
Alabama  519 

Taylor.  J. — The  first  assignment  of  error  em- 
braces all  the  points  made  in  this  case.  It  is  in 
these  words — **  the  Court  (below  )" rejected  the  bond, 
and  did  not  permit  it  to  be  read  u*  the  jury." 

The  suit  was  commenced  before  a  justice  of  the 
peace,  against  a  constable  and  his  securities,  for  a 
failure  in  the  former  to  make  due  return  of  an  exe- 
cution The  cause  was  carried  into  the  Circuit 
Coirt  by  certiorari.  On  the  trial,  the  plaintiffs  of- 
fered in  evidence  a  paper  purporting  to  be  the  bond 
executed  by  the  defendants,  for  the  faithful -dis-barge 
of  the  duties  of  his  office,  by  the  constable.  This 
paper  was  objected  to  on  the  ground,  that  there  was 
no  proof  that  it  had  been  approved  of  by  the  proper 
officer,  as  required  by  the  statute.  The  plaintiffs 
then  offered  to  prove,  that  "a  certificate  had  been 
issued,  by  the  judge  of  the  county  Court,  to  the  ci.n- 
stable,  authorising  him  to  enter  upon  the  discharge 
of  the  duties  of  his  office,"  as  evidence  that  the 
bond  had  been  approved  ;  but  the  Court  rejected  this 
evidence,  and  decided — "that  the  approval  of  said 
bond  by  the  judge  of  the  county  Court,  must  appear 
to  ha\e  been  duly  entered  of  record,  before  it  could 
legally  be  given  in  evidence  to   the  jury." 
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There  are  two  statutes  which  bear  upon  this  sub- 
ject, the  first  is  the  3d  section  of  an  act  passed  in 
1819,  entitled,  "an  act  to  provide  for  the  appoint- 
ment of  county  officers."  So  much  of  the  section 
as  applies  to  this  case,  is  in  these  words—" it  shall 
be  the  duty  of  the  constables  elected  in  the  several 
counties  of  this  State,  before  they  enter  upon  the  dis- 
charge of  the  duties  of  their  office,  to  enter  into  bond 
with  sufficient  security,  tQ  be  approved  of  by  the  jus- 
tices or  chairman  of  the  county  Courts  respectively," 
(whose  duties  are  now  discharged  by  the  judge  of 
the  county  Court)  "  payable  to  the  Governor  for  the 
time  being,  and  his  successors  in  office,  iu  the  sum 
of  one  thousand  dollars,  for  the  faithful  performance 
of  the  duties  of  his  office :  and  every  constable  fail- 
ing to  give  bond,  as  herein  directed,  shall  forfeit  and 
pay,  for  every  act  he  shall  perfocm  as  constable,  the 
sum  of  fifty  dollars,"  &c. 

The  other  act  was  passed  in  1820,  and  is  entitled, 
"  an  act  concerning  the  appointment  of  county  offi- 
cers," the  second  section  of  which  is  in  the  following 
words — "  the  certificate  of  the  chief  justice"  (now 
the  judge)  "of  the  county  Court,  that  the  constable 
who  may  have  been  elected,  has  given  bond  and  se- 
curity as  such,  agreeably  to  law,'  shall  be  sufficient 
evidence  of  such  officer's  right  and  authority  to  ex- 
ercise and  perform  the  duties  of  the  office  to  which 
he  may  have  been  appointed." 

Without  deciding  whether  the  approval  of  the 
bond,  by  the  judge  of  the  county  Court,  is  essential 
to  its  validity,  we  do  not  hesitate  to  say,  that  the  Cir- 
cuit Court  was  incorrect  in  determining  that  this  ap- 
proval must  have  been  made  a  matter  of  record.— 
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The  statute  does  not  require  it,  nor  does  it  even  re- 
quire that  the  bond  shall  be  executed  or  approved  in 
open  Court:  if  done  before  the  judge  at  chambers, 
and  he,  in  writing,  on  the  bond  or  a  separate  paper, 
sufficiently  describing  it,  declares  his  approval  of  the 
bond,  it  is  surely  sufficient.  But  if  this  is  sufficient, 
any  other  satisfactory  evidence  to  this  effect,  which 
constitutes  a  part  of  his  official  duty  relating  to  this 
subject,  and  which  could  not  be  legally  done  unless 
he  had  approved  of  the  bond,  is  also  sufficient  to 
show  that  fact.  The  act  last  recited  declares,  that 
•his  certificate  that  the  officer  "  has  given  bond,"  &c. 
6hali  authorise  such  officer  to  enter  upon  the  duties 
of  his  office.  In  this  case,  it  is  true,  the  certificate 
proposed  to  be  introduced,  was  not  in  the  words  of 
the  act,  but  it  was  substantially  the  same;  it  declared 
the  officer  was  authorised  to  enter  upon  the  duties  of 
his  office,  which  he  could  not  have  been,  unless  he 
had  executed  a  bond  which  had  been  accepted  by 
the  judge  making  the  certificate  ;  therefore,  this  cer- 
tificate includes  within  itself,  an  approval  of  the 
bond. 

The  judgment  is  reversed  and  the  cause  remanded. 
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WHEELOCK  VS.  WRIGHT. 

•1.  A  certiorari,  to  remove  a  judgment,  rendered  by  a  justice  of 
the  peace,  into  the  Circuit  or  County  Courts;  is  not  grantable 
upon  matters  occurring  subsequent  to  the  rendition  of  such 
judgment. 

2.  But  the  election  of  a  plaintiff,  to  file  a  statement  in  such 
case,  and  proceed  to  trial  upon  his  original  cause  of  action, 
after  a  motion  to  dismiss  the  certiorari  has  failed,  is  a  waiver 
of  his  right  to  such  dismissal,  in  error 

3.  In  cases,  removed  from  Justices'  Courts,  into  the  Circuit 
or  County  Courts,  evidence  is  admissible,  to  prove,  that  an 
advance  has  been  made  to  a  defendant,  upon  a  special  con- 
tract to  perform  work,  which  he  failed  to  discharge:  and  un- 
der such  evidence,  the  amount  advanced  may  be  recovered. 

This  case  originated  upon  a  petition  and  mandate, 
for  a  certiorari,  filed  in  the  Circuit  Court  of  Tuska- 
loosa.  The  petition  disclosed,  that  some  time  pre- 
vious to  September,  1829,  a  judgment  had  been  ren- 
dered against  Wright,  by  a  justice  of  the  peace,  in 
favor  of  Wheelock :  that  subsequently  to  the  rendi- 
tion of  said  judgment,  a  settlement  took  place,  be- 
tween the  parties,  in  which  this  judgment  was  in- 
cluded. That  one  year  or  more,  afterwards,  the 
plaintiff  had  caused  execution  to  issue  upon  the 
judgment,  which  had  been  levied  upon  the  defen- 
dant's property.  He  averred  the  settlement  of  the 
judgment,  as  above  stated  ;  and  prayed  certiorari, 
which  was  allowed. 
When  the  cause  came  on  to  be  heard,  in  the  Circuit 
court,  the  plaintiff  to  the  judgment,  Wheelock,  moved  to 
dismiss  the  certwari;  which  motion  the  court  overrul- 
ed. He  then  filed  a  statement,  averring  that  the  defen- 
dant  was  indebted  to  him,   in  the  sum  of  forty-six 
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dollars,  for  goods  sold  and  delivered  ;  money  had  and 
received;  money  lent  and  advanced,  and  money  paid 
and  expended :  and  the  defendant  plead  non-assump- 
sit, payment,  and  set-off. 

In  support  of  his  claim,  the  plaintiff  offered  to 
read  in  evidence  to  the  jury,  a  special  contract,  in 
writing,  between  the  said  plaintiff  and  defendant, 
whereby  the  latter  undertook  to  serve  the  former,  a 
certain  period,  for  a  specified  sum  of  money  ;  and, 
in  connection  therewith,  proposed  proving,  that  he 
had  paid  to  the  defendant,  a  certain  sum  of  mo- 
ney in  advance  of  the  performance  of  his  contract; 
and  that  the  said  defendant  and  failed  to  comply  with 
it,  and  had  left  the  employment  of  the  plaintiff: 
also,  that  the  contract  had  been  rescinded — for 
which  cause  the  plaintiff  claimed  the  amount  which 
he  had  paid. 

The  defendant  objected  to  the  admissibility  of  this 
proof,  on  the  ground,  that  it  was  not  proper  under 
the  issue  joined ;  and  moved  to  exclude  it — which 
objection  the  Court  sustained,  and  the  propos- 
ed evidence  was  rejected. 

The  plaintiff  then  asked  leave  to  amend  his  state- 
ment, which  the  Court  refused  to  allow,  but  on  terms. 
And  a  verdict  and  judgment  were  given  for  the  de- 
fendant. . 

The  plaintiff,  having  taken  a  writ  of  error,  remo- 
ved the  cause  here ;  and  assigned,  for  cause  of  re- 
versal— first,  the  refusal  of  the  Court,  to  dismiss  the 
certiorari ;  secondly,  the  rejection  of  the  proposed 
evidence. 

Stewart,  for  the  plaintiff  in  error — Ellis  and  Short- 
rtrfyt,  contra. 
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Lipscomb,  C  J. — r)  1:5*  ev,>^  *.<--s  h-  v ^!  MitoM^ 
Circuit  Court,  by  a  certiorari,  to  a  justice  of  th<* 
peace.  The  petition  states,  tint  judgment  had  been 
rendered  in  favor  of  Wheelock,  and  that,  subsequent-' 
ly  to  the  rendition  of  such  judgment,  a  settlement  had 
taken  place  between  the  parties,  and  Wheelook  had 
given  the  petiti'Mvr  a  re-.-cp*  ,r\  :v!L  ' !.'[«•«!  no  exe- 
cution was  sued  out  en  the  i-i'!;;  *<*?,♦,  t\  •■nu^  llie  pe- 
titioner, until  thft  lapse  or  ce  y^r,  •":■  i  :'  *  t!inn  it 
was  rendered. 

In  the  Circuit  Court,  Wh'.,U'',«*IL  ricur  it,  :l^^i  j-s 
the  certiorari,  which  was  ove-rulod.  He  then  iil^d 
a  brief  statement  of  his  cause  of  action,  in  the  fol- 
lowing words : 

11  Josephus  Wheelock  complains,  that  before  the 
commencement  of  this  suit,  Silas  Wright,  defendant, 
was  indebted  to  him,  in  the  sum  of  forty -six  dollars, 
for  goods,  &c.  sold  and  delivered, <Vc;  money  had  and' 
received;  money  lent  and  advanced,  and  money  paid 
and  expended;  and,  therefore,  promised  said  plaintiff 
to  pay  the  same,  and  therefore  he  sueth." 

To  which  the  defendant  plead,  in  short,  by  consent, 
non-assumpsit,  payment  and  set-off — on  which  pleas 
the  plaintiff  took  issue. 

On  the  trial,  the  plaintiff  offered  to  prove,  that 
there  had  been  a  contract,  by  which  the  defendant 
agreed  to  serve  him,  for  a  certain  period  of  time,  for 
stipulated  wages;  and,  that  he  had  paid  the  defen- 
dant, in  advance ;  but  that  he  had  never  performed 
the  service :  and,  that  the  contract  was  rescinded. 

The  testimony  was  rejected  by  the  Court,  as  inad- 
missible, under  the  issues;  and  a  verdict  and  judg- 
ment were  rendered  against  the  plaintiff 

The  errors  relied  on,  are — first,  the  refusal  to  dis- 
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miss  the  certiorari,  on   the  motion   of  the    plaintiff; 
and,  secondly,  rejecting  the  testimony  offered. 

The  matter  relied  on,  in  the  petition  for  the  certio- 
'   rari,  occurred  subsequent  to  the    rendition  of  the 
judgment,  by  the  justice  of  the  peace,  and  afforded 
no  ground  of  objection  to  the  correctness  of  the  judg- 
ment; at  the  time  it  was  rendered — and  was,  there- 
fore, according  to  the  case  of  Bobo  and  another  vs. 
•3  Stewart  Thompson*  decided  at  the  last  term   of  this  Conrt, 
385  °Iter' not  a  sufficient  ground  for  the  certiorari    This  being 
the  only  ground  on  which  it  was  prayed,  it  ought 
not  to  have  been  granted.       The  motion  to  dismiss 
»      should,  therefore,  have  prevailed.     But  the  plaintiff, 
after  his  motion  to  dismiss,  was  overruled,  proceeded 
to  file  his  statement  of  his  cause  of  action,  and  elect- 
ed to  go  to  trial,  on  the  original  consideration.     By 
so  doing,  we  believe,  he  waived  the  objection  that  he 
had  previously  taken,  to  the  sufficiency  of  the  peti- 
tion for  a  certiorari — and  that  it  is  now,  unavailable. 
We  will  proceed  to  the  consideratian  of  the   se- 
cond error  assigned. 

In  all  cases  of  a  trial  de  novo,  of  a  cause  brought 
into  the  Circuit,  or  County  Court,  from  the  judgment 
of  a  justice  of  the  peace,  whether  by  appeal  or  cer- 
tiorari, the  proceedings  are  not  expected  to  be  mark- 
ed by  technical  nicety ;  and  the  boundaries  of  ac- 
tions are  not  scrupulously  observed.  It  is  sufficient 
if  an  issue  be  formed  on  a  substantial  cause  of  action. 
This  indulgence  to  proceedings  commenced  in  Courts, 
not  of  record,  is  not  only  secured  by  our  statute  of 
jeofails,  but  it  is  also  absolutely  essential  to  the  ends 
of  justice,  in  such  small  causes. 

It  is  not  to  be  expected,  that  the  distinctions,  be- 
tween debt,  assumpsit,  case  or  covenant,  should  be 
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known  to  those  who  are  called  on  to  fill  the  office 
of  justice  of  the  peace.  We  believe,  however,  that 
the  testimony  rejected  by  the  Court  below,  ought  to 
have  been  received,  apart  from  the  considerations 
suggested.  If  money  has  been  paid  on  a  con- 
tract, in  advance,  under  the  expectation  that  it  will 
be  fulfilled ;  but  which  the  party  to  whom  the  pay- 
ment is  made,  fails  to  perform  in  strictness — it  could 
be  recovered  back,  under  the  issue  for  money  had 
and  received.  This  was  one  of  the  issues  between 
the  parties;  and  we  know  no  legal  ground  for  re- 
jecting the  evidence  offered. 

The  judgment  must  be  reversed,   and   the  cause 
remanded. 
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elliott  et  al.  vs.  gray,  for  use,  &C. 

1.  Sureties  to  a  bond,  given  by  a  claimant  of  property  levied  on 
under  execution,  can  not,  it  seems,  on  error  from  a  judgment 
rendered  against  them,  on  such  bond,  object  to  any  defect  in 
the  judgment  against  their  principal,  while  that  judgment  re- 
mains in  force. 

2.  That  a  jury,  in  determining  an  issue  between  a  plaintiff  in 
execution,  and  a  claimant  of  property,  levied  on  under  it, 
have  omitted  to  notice  a  portion  of  the  property  levied  on  ; 
can  not  be  objected,  by  the  sureties  to  the  bond  of  such 
claimant,  in  a  proceeding  against  them,  on  such  bond. 

This  was  a  writ  of  error,  taken  by  the  sureties  to 
a  bond,  given  by  a  claimant  of  property,  levied  on 
under  execution.  The  record  disclosed,  that  at  the 
August  term  of  the  county  Court  of  Madison,  held 
in  the  year  1828,  William  Gray,  for  the  use  of  an- 
other, recovered  judgment  against  one  Peter  Bor- 
ough ;  on  which  execution  issued,  and  subsequently 
was  levied  upon  sundry  goods  and  chattels  of  the 
defendant ;  that  one  Francis.  Atkinson  interposed  his 
claim  to  said  property,  under  the  statute,  and  execut- 
ed the  usual  bond,  with  the  plaintiffs  in  errQr  as  his 
sureties.  The  papers  being  returned  into  the  Cir- 
cuit Court,  a  jury  was  impanneled,  who  found  the 
property  subject  to  the  execution ;  and  in  their  ver- 
dict, assessed  the  value  of  part  only,  of  the  goods 
levied  upon. 

Afterwards,  the  bond  being  returned  forfeited,  a 
writ  of  aplC'S  ai  satisfaciendum  was  issued  by  the 
clerk,  aj.;i:i*idt  Aiiwison  and  his  sureties;  who  took  a 
writ  of  error  from  the  judgment  so  entered  by  the 
clerk,  and  removed  the  care  into  this  Court. 

McChmp,  for  the  pl'fs.  in  error — Thornton,  contra. 
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Lipscomb,  C.  J. — William  Gray  for  the  use  of 
James  Gray  recovered  a  judgment  against  one  Pe- 
ter Borough,  for  the  sum  of  one  hundred  dollars  and 
seventy  cents,  debt,  and  five  dollars  damage,  and 
twelve  dollars  twelve  and  one  half  cents,  cost.— 
An  execution  was  sued  out  on  this  judgment,  and 
was  levied  on  several  articles  of  personal  property; 
all  of  which  was  claimed  by  Francis  Atkinson,  and 
bond  given  for  the  trial  of  the  right  thereof,  with  Da- 
vid McElhary  and  John  R.  Elliott  securities.  On 
thef  trial,  the  property  was  found  to  be  subject  to  the 
execution,  which  was  levied  on  it;  and  the  jury 
found  the  value  of  a  horse  and  a  wagon  at  fifty 
dollars  each,  without  finding  the  value  of  some 
articles  levied  on,  and  without  any  particular  no-< 
tice  of  them.  The  bond  for  the  delivery  of  the 
property  was  forfeited;  and  execution  was  sued  out 
on  such  forfeiture,  against  the  securities,  for  the 
amount  of  the  valuation  of  the  horse  and  wagon, 
and  cost.  Atkinson,  McElhary  and  Elliott,  sued  out 
a  writ  of  error,  and  now  assign  for  error,  the  omis- 
sion of  the  jury  to  assess  the  value  of  the  other  ar- 
ticles levied  on. 

McElhary  and  Elliott  were  not  parties  to  the 
judgment,  on  the  issue  for  the  trial  of  the  right 
of  property.  And  it  is  not  from  that  judgment, 
that  the  writ  of  error  is  sued  out,  but  it  is  from 
the  judgment  on  the  forthcoming  bond.  It  may 
therefore  be  well  questioned  whether  any  defect  in 
the  judgment  on  the  issue  for  the  trial  of  the  right 
of  property,  can  be  relied  on,  so  long  as  that  judg- 
ment remains  in  force,  and  not  reversed. 

The  error  however  in   not  embracing  the  othei' 
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property,  is  such  an  one  as  can  be  of  prejudice  to  no 
one,  but  the  plaintiff  in  the  execution.  He  does  not 
seek  satisfaction  out  of  the  securities,  for  that  pro- 
perty. He  only  pursues  them  for  the  value  of  the 
property  assessed  by  the  Jury. 
Judgment  affirmed. 


HAYS  VS.  GOREE. 


1.  Under  a  parol  contract,  for  the  lease  of  lands,  for  five  years, 
where  the  lessee  has  enjoyed  the  possession,  for  one  year,  the 
lessor  may  recover,  in  assumpsit,  for  the  use  and  occupation 
'Of  the  premises,  for  that  period. 

.    Error  to  the  Circuit  Court  of  Monroe. 

This  action  was  assumpsit,  against  Hays,  for  the 
use  and  occupation  of  lands,  the  freehold  of  the  de- 
fendant in  error.  The  plaintiff  below  declared  in 
two  counts,  for  the  use  and  occu  nation  of  a  certain 
tract  of  land,  with  the  appurtenances,  lying,  situate 
and  being  upon  the  Alabama  river — for  the  space  of 
one  year;  and  in  the  first  count,  averred  a  promise 
to  pay  the  sum  of  two  hundred  dollars,  on  request — 
and  in  the  second  count,  an  undertaking  to  pay  so 
much  as  the  plaintiff  deserved  to  have  and  receive, 
as  rent,  &c. 

Upon  the  trial,  it  was  proved,  that  the  plaintiff  be- 
low, had  leased  to  the  defendant,  by  parol,  the  afore- 
said tract  of  land,ybr  the  term  of  Jive  years. 

In  reference  to  the  evidence  of  this  contract,  the 
Court  below  was  requested  to  charge  the  jury — first, 
that  if  a  special  contract  were  proved,  it  was  incom- 
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petent  for  the  plaintiff  to  introduce  testimony,' as  to 
the  value  of  the  land  for  one  year  :  secondly,  that  if 
the  jury  were  satisfied,  that  the  contract  of  lease  was 
for  a  longer  term  than  one  year;  and  that  there  ex- 
isted no  memorandum  of  such  contract,  in  writing) 
then  the  defendant  was  entitled  to  a  verdict.  The 
Court,  however,  instructed  the  jury,  that  if  the  lease 
were  to  endure  for  five  years,  and  there  was  no  me- 
morandum in  writing,  the  contract  was  void  in  law; 
and  that  the  plaintiff  could  resort  to  an  implied  pro- 
mise, for  use  and  occupation. 

To  these  opinions  of  the  Court,  the  defendant  be- 
low excepted,  and  verdict  being  rendered  against 
him,  he  removed  the  case  here. 

Bagby,  for  the  plaintiff  in  error — Stewart  contra. 

Saffold,  J.  —  The  action  was  assumpsit,  by 
the  defendant  in  error,  against  the  present  plaintiff, 
to  recover  two  hundred  dollars,  for  the  use  and  oc- 
cupation of  a  plantation  or  tract  of  land,  belonging 
to  Goree,  which,  it  is  alleged,  Hays  had  used,  occu- 
pied and  enjoyed  for  one  year,  (1828,)  at  his  special 
instance  and  request,  and  by  the  permission  of  the 
former — which  sum,  for  the  consideration  aforesaid, 
Hays  is  charged,  to  have  undertaken  and  promised 
to  pay.  The  trial  was  had  on  the  general  issue,  and 
the  plaintiff  below  recovered. 

A  bill  of  exceptions,  taken  on  the  trial,  states  that 
it  was  proved,  Goree  had  leased  or  rented  the  land 
to  Hays,  for  five  years.  "  Under  this  proof,  the  de- 
fendant requested  the  Court,  to  charge  the  jury,  that 
if  a  special  contract  was  proved,  it  was  incompetent 
for  the  plaintiff  to  introduce  proof  of  the  value  of 
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the  land,x  for  one  year."  Also,  "  if  they  were  satis- 
fied,  that  the  lease  or  Renting  from  Goree  to  -Hays, 
was  for  a  longer  time  than  one  year,  and  there  was 
.  no  evidence  or  memorandum  of  that  contract,  in  wri- 
ting, they  could  not  find  for  the  plaintiff."  The 
charge  given  was,  "  that  if  the  jury  found  the  lease 
to  endure  for  five  years,  and  there  was  no  memoran- 
dum in  writing  of  the  lease,  the  contract  was  void,  in 
law ;  and  that  the  plaintiff  could  resort  to  an  impli- 
ed promise, for. use  and  occupation." 

Ill  refusing  to  give  the  instructions  requested,  and 
in  instructing  otherwise,  &s  stated,  the  Court  is  charg- 
ed to  have  erred. 

The  counsel  for  the  plaintiff  in  error  insists,  that 
a  former  decision  of  this  Court,  in  the  case  of  Bell  vs. 
The  heirs  of- Ellis,  and  the  cases  there  referred  to, 
are  authority  for  a  reversal  of  the  judgment,  in  this 
case.  On  the  part  of  the  defendant,  it  is  contended, 
that  the  cases  cited  recognise  a  different  doctrine, 
sustaining  this  judgment. 

In  the  case  of  Bell  vs.  The  heirs  of  Ellis,  Bell,  the 
original  defendant  had  occupied  the  land,  under  a 
contract  of  sale,  but  the  contract  was  illegal  and  void, 
because  not  made  pursuant  to  a  statute,  which  had 
authorised  the  sale  of  the  estate  of  the  heirs,  in  a 
particular  manner.  Subsequently  the  land  was  sold, 
.  according  to  the  provisions  of  the  statute,  to  a  differ- 
ent person — the  consequence  of  which  was,  that  Bell 
was  under  the  necessity  of  yielding  the  possession, 
at  the  end  of  the  first  year.  The  question  was,  whe- 
ther rent,  for  the  year,  could  be  recovered  against 
him,  in  an  action  of  assumpsit,  for  use  and  occupa- 
tion. 

This  Court  then  remarked,  "  that  the  action  upon 
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an  implied  promise  for  rent,  will  only  lie,  in  virtue 
of  the  statute,  and  where  the  relation  of  landlord 
and  tenant  is  preserved  :  and,  that  this  relation  will 
be  destroyed,  when  the  possession  is  held  under  a 
contract  of  sale;  though  that  contract  may  be  void — 
ineffectual  to  convey  the  premises — or  eveta  prevent- 
ed by  the  purchaser,  himself:"  and,  that  these  prin- 
ciples were  fatal  to  that  taction." 

This  doctrine  was  declared,  with  reference,  alone, 
•to  a  contract,  for  the  conveyance  of  the  fee — and,  in 
that  view,,  with  the  necessary  explanations  of  the 
other  existing  remedies,  expressed  or  impled,  there 
is  conceived  to  be  no  objection  to  it.  But  the  deci- 
sion referred  to,  does  not  declare,  that  the  effect  of 
all  void  contracts,  for  possession,  shall  be  a  denial  of 
the  right  of  recovery,  in  an  action  for  use  and  occu- 
pation, nor  a  destruction  of  the  relation  of  landlord 
and  tenant.  It  says  the  relation  must  exist, 'and  that 
it  will  be  destroyed,  when  the  possession  is  held  un- 
der a  contract  of  sale,  though  the  contract  be  void. 

That  decision  was  made  with  reference  to  the  pro- 
visions of  the  statute  of  this  State,  "  for  the  recove- 
ry of  Tent,"&c,  passed  in  1812,  which  is  similar  to 
the  English  statute,  of  2  George,  II,  and  to  the  sta-' 
tute  of  New  York,  on  the  same  subject.  Ours  pro- 
vides, that  it  shall  be  lawful  for  any  person  ,to  whom 
any  rent  may  be  due,  "  when  the  demise  is  not  by- 
deed,  or,  if  by  deed,  not  specifying  the  rent  to  be 
paid,  to  recover  a  reasonable  satisfaction  for  the  tene- 
ments occupied  by  the  defendant,  in  an  action  on  the 
case,  for  the  use  and  occupation  of  what  was  held 
or  enjoyed  ;  and  ift  on  evidence,  on  the  trial  of  such 
action,  any  parol  demise,  reserving  any  rent,  or  a  de- 
mise by  deed,  but  no  rent  therein  agreed  on— in  ei- 
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ther  case,  the  plaiutiiTin  sueh  case,  shall  not  be  non- 
suite:  J,  but  *.h  ill  rv-?o"::r  a  reasonable  satisfaction  for 

,  tho  tere^ien's  c-cupii^i/' 

The  ibm^r  deoi  i  :.±  of  this  Court  to  which  refer- 
ence h:vsb^o;i  iinde,  re-t*  i  re  its  authority  mainly  on 

»6  JohBd.the  case  in   New    York,  cf  Sr.ziiJi  vs.  Stewart*     In 
ep*    '    that  case,  an   ir;rcc;a:s  r,    had  been  entered  into,  be- 
tween tho  plivn;in   u.jd  defendant,  for  the  sale  of  the 
land.      The   defendant,  as    purchaser,   entered,    into 
possession,    but   afterwards   refuser!  to  complete  the 
purchaso ;   upon  winch  the  plain's  iff  sued  for  the  use 
and  occupation.      The  question,  whether  that  action 
was  sustainable,  upon  i':e  facts  as  stated,  being   pre- 
sented for  the  consideration  of  tho  Supreme  Court; 
they  remarked  that  at  co  nmou  law,  no  action  of  as- 
sumpsit  for   ron!,    wo.1.! J  lie,  except  on  an  express 
promise,  made  at  tho  ikio  of  the  demise.     That  the 
action  before  then  was  [ji/en  by  the  English  statute, 
which  that  State  had  adoplc  .1 ;  hut  thai  from  its  terms, 
"it  seemed  to  apply  only  to  the  case  of  a  demise,  and 
where  there  cxis,s  the  relation  of  landlord  and  ten- 
ant, founded  on  somo  a  ;yeo'nent  creating  that  rela- 
tion."    That  the  (VIei.de.nt  in  that  case  entered  un- 
der a  colour  of  ti  le  wvh.Ii  might  have  been  enforced 
in  equity."     Thai    by  rv.fvnng  to  perform  the  con- 
tract, he  changed    himself  into  a  trespasser.     That 
he  never  was  tSrieJy  a  ten?..!4.,  never  was  entitled  to 
notice  to  quit,  r-crlLble  to  disireee,  or  to  an  action  of 
assumpsit   for  rent.      But  ho  was   declared   to  have 
been  liable  to  bo  Uuv/xl  out  as  a  trespasser,  and  re- 
sponsible in  that  chancier,   for   the  mesne  profits. — 
Our   previous  decision  alv.o  r^fcra  for   authority  to  a 

>'2  Taunt  decision  in  England,  Ketilad  vs.  Powisett,b     There 
•  '         a  purchaser  took  p*.  s'e.ri  :;  of  the  premises  and  paid 
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the  full   price   agreed  n,  uv1  -r  a  correct  of  sale, 
which,  on    account  of  a  d:  '  vi    i      '   *  \;..:ti^rs  title, 
failed  to  be  completed.      For    \'.  r>  '.'  \\  v  l>  consum- 
mate  the  title,  thy  Vvwi'!e„  r...*  :!?.•■"!  ihe  ;:;;\;r;;:dcn, 
declared  a  rcscision  cT  t  :.-,  c^!J»  ;••■.•::.  a.  '1  snH  for  and 
recovered  back   the    pri/'.'.ayj   ir.onc",   with   ihe  ex- 
penses of  investh'a'rvj  i!  e  t:de.      T.':-j  vendor   then 
instituted  this  action  to  r::?ou*:'  K..i  f«;r  the  time  du- 
ring which  the  defendant  had  c.  v// ;:'.:;!  l!ie  promises. 
The  Courtof  Common  FI:as   rrd'd,  that  a  contract 
could  not  arise  by  irn;  hea'i-n  (fir.-,  ithLt  circum- 
stances, the  occurrence  of.  vh'ch  »  -iih-jrof  the  par- 
ties ever  had  in  their  c\i'c:v:;:!  *':;;:i.      r!'lu.t  it'  raoney 
had  been  paid,  and  pas^s  ioa  V  ';.an  with:  at  a   title, 
it  was  just  that  the  oae   p'»".*.;r  J'\:v.,:.l  take  haak   his 
money  and  the  oth.r   ta:;e  h-e1;   h"s   house;  and  it 
was  impossible  to  t:a\k3  the  rah\«,  of  law*  depend  on 
the  loss  or  gain  in  each  1r:;"..,,w;'iop.      B-  th  these  de- 
cisions are  understood  to  ha-e  bven  r  :ade  under  stat- 
utes substantially  the  same  a.s  our.-,  aad  I  have  noticed 
them   more   in   detail   than    would    o.herwise   have 
been  necessary,   to  show  tha.  balh  if  them  (as  well 
as  the  previous  decision  of  this  Cjnrl,)    were  made 
in  cases  clearly  distinguishable  from  this.      They  do 
not  determine   the  qucs'ion,  v  hether  assumpsit  will 
lie  for  the  use  and  occupation  of  lands  for  one  year, 
when  the  possession  was  taken  by  the  permission  of 
the  plaintiff,  under  a   parol  lease,  for  a  longer  term ; 
or  whether  such  enjoyment  of  the  premise*,  though 
the  contract  can  not  be  specifically  enforced,  does  not 
create  the  relation  of  land  lord  and  tenant.     Admit- 
ting that  such  agreement  can  not  be  enforced  against 
a  lessee  who  has  taken  no  benefit  from  the  contract, 
it  does  not  follow  that  one  who  has  enjoyed  the  pro- 
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fits  under  the  lease,  for  one  or  five  years,  should  not 
be  legally  responsible  for  the  term  during  which  it 
was  competent  for  the  parties  to  contract  by  parol. — 
The  restriction  of  the  statute  is  only,  that  no  action 
shall  be  brought  whereby  to  charge  any  one  "upon 
any  contract  for.  the  sale  of  lands,"  &c,  "or  the 
making  any  lease  thereof  for  a  larger  term  than  one 
year."  This  action  is  brought  for  but  one  year,  and 
though  the  contract  was  for  a  larger  term,  it  does  not 
appear,  (if  that  were  materia!,)  that  any  price  or  rate 
of  -rent  was  agreed  on.  Had  the  permission  to  oc- 
cupy, been  for  an  indefinite  term,  the  relation  of  land 
lord  and  tenant  would  have  been  unquestionable. 

There  are  other  decisions  by  the  Supreme  Court 
of  New   York,  which  also  relate  to    this  subject. — 

RepJ24<r  ?h&  case  °f  Osgood  vs.  Dewey?  was  an  action  for 
use  and  occupation.  The  Court  held  that  the  action 
was  sustainable  upon  an  implied  as  well  as  an  express 
permission  of  the  landlord.  That  a  tenant  who, 
after  the  expiration  of  his  term  and  payment  of  rent, 
•  under  a  parol  demise,  continues  in  possession.,  with- 
out any  new  agreement  with  the  landlord,  can  not, 
in  an  action  against  him  for  the  use  and  occupation 
of  the  premises,  subsequent  to  the  expiration  of  the 
former  term,  dispute  the  title  of  the  plaintiff.  That 
his  subsequent  holding  will  be  deemed  to  have  been 
by  the  implied  permission  of  the  original  lessor. 

iu3J207S'  Again,  *n  ^ie  case  °f  Abed  vs.  Rqdcliff*  the  same 
doctrine,  of  subsequent  liability,  was  maintained 
against  a  lessee,  by  deed,  who  held  over  after  the  ex- 
piration of  the  time ;  also  against  one  holding  under 
a  covenant  contained  in  the  expired  lease,  for  a  re- 
newal of  the  lease,  though  no  price  or  rate  of  rent, 
for  the  subsequent  term,  was  expressed.     Such  was 
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declared  to  be  the  law  of  that  contract,  notwithstand- 
ing the  deed  contained  a  covenant  for  a  renewal  of 
the  lease,  without  sufficiently  defining  the  term  of 
renewal;  and  for  which  uncertainty  the  Court  con- 
sidered that  covenant  void,  under  the  statute  of  frauds,  • 
so  that  it  could  not  be  enforced.  The  decision  of 
this  Court  in  the  case  of  Allen  vs.  Booker*  referred *2Stewt.*i 
to  by  the  defendant  in  error,  is  also  entitled  to  its 
influence  on  this  case.  It  is  ruled,  in  that  case, 
that  an  action  of  assumpsit  is  sustainable,  to  recover 
back  money,  paid  on  a  parol  purchase  of  land— such, 
contract  being  void,  by  the  statute  of  frauds. 

The  principle  of  the  decisions  last  reviewed,  I 
understand  to  be,  that  though  contracts  be  void,  un- 
der the  statute  of  frauds,  so  that  the  law  will  not  en- 
force them— yet,  that  the  maxim  ex  turpi  causa,  non 
oritur  actio,  does  not  apply  to  such.  That  if  one  has 
entered  into  such  contract,  and  received  value  under 
it,  the  law  creates  a  responsibility,  and  implies  a 
promise  to  pay,  or  account  to  the  other,  according  to 
the  obvious  justice  of  the  case. 

In  the  present  case,  we  think  the  parol  lease,  and 
the  enjoyment  of  possession,  under  it,  for  a  year  or 
more,  created  the  relation  of  landlord  arid  tenant, 
at  least  for  the  one  year;  and  during  this  time,  the 
occupant  would  have  been  entitled  to  notice  to  quit — 
consequently,  that  this  action  was  sustainable,  for  a 
fair  and  reasonable  rate  of  rent,  for  the  same  term. 

We  are  unanimous  in  the  opinion,  that  the  judg- 
ment must  be  affirmed. 
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lee  and  casey,  vs.  white,  adm'r.* 

1 .  Where  a  vendee  of  real  estate,  who  purchases  at  an  admin- 
istrator's sale,  relinquishes  part  of  the  lands  purchased  under 
an  act  of  Congress,  and  receives  for  the  balance,  a  certificate 
of  final  payment  in  his  own  name,  which  is  about  being  fol- 
lowed by  a  grant — he  cannot  resist  the  recovery  of  the 
amount  of  a  note  given  to  the  administrator  for  such  lands, 
by  alleging  any  irregularities  in  the  proceedings  of  the  ad- 
ministrator, in  effecting  the  sale. 

This  was  an  action  of  assumpsit,  upon  a  promis- 
*  sory  note  executed  by  the  plaintiffs  in  error,  to  White 
and  Leslie,  administrators  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits  which  were  of 
Edmund  Lane  deceased.  In  defence  to  the  action, 
the  defendants  plead  non  assumpsit,  payment,  set  off, 
and  failure  of,  and  want  of  consideration :  to  which 
there  were  replication  and  issue. 

'  On  the  trial,  the  plaintiff  having  produced  the 
note  in  evidence,  the  defendants  offered  proof  that  it 
had  been  executed  in  consideration  of  a  tract  of  land, 
belonging  to  the  estate  of  Edmund  Lane,  of  whom 
the  plaintiff  was  the  surviving  administrator;  that 
the  land  had  been  sold  to  satisfy  debts,  under  an  or- 
der and  decree  of  the  county  Court;  and  to  this  end 
offered  in  testimony,  the  petition  of  the  administra- 
tor, and  the  order  of  the  Court. 

The  petition  and  order  thus  produced  did  not 
show,  whether  the  heirs  interested  in  said  estate  were 
minors,  femes  covert,  or  of  full  age  ;  nor  what  notice 
had  been  given  to  them :  nor  could  any  return,  fur- 

•  Vide  a  full  report  of  the  grounds  of  defence  relied  on  in  this  case,  in  that 
of  Wiley  and  Gayle  vs.  White  and  Lesley. — 3d  Stewart  &  Porter  page  355. 
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ther  order,  or  bond  be  found  touching  said  sale,  by 
the  said  administrator.  The  plaintiff  proved,  that  at 
the  time  the  decree  for  sale  of  the  lands  was  render- 
ed, great  carelessness  existed  in  respect  to  the  office 
of  the  orphan's  Court :  but  he  did  not  prove  that 
any  of  the  requisites  of  the  law,  in  such  case,  had 
been  complied  with.  He,  however,  proved,  that  the 
defendant,  Lee,  who  purchased  the  land,  had  relin- 
quished one  half  thereof,  to  the  General  Government, 
under  an  act  of  Congress;  and  applied  the  part  re- 
linquished to  the  payment  of  that  half  reserved. — 
That  a  final  certificate  had  issued  therefor,  in  his 
own  name;  and  that  it  had  been  duly  forwarded  to 
the  general  land  office,  for  a  grant.  It  was  also  in 
proof,  that  the  defendant,  Lee,  was  in  possession, 
^tnd  had  been,  from  the  time  of  the  sale. 

The  Court  charged  the  jury,  that  in  the  sale  of 
real  estate,  to  render  a  failure  of  title,  a  defence 
against  a  promissory  note,  the  failure  of  title  should 
be  total:  that  if  the  jury  believed  the  defendant 
would  receive  a  patent  for  the  said  land,  there  was 
not  a  total  failure  of  title;  and  it  could  not  be  en- 
quired into  in  this  suit — whether  the  title  of  the 
heirs  of  Lane  were  divested  or  not. 

This  charge  being  excepted  to,  and  a  verdict  ren- 
dered for  the  plaintiff,  a  writ  of  error  removed  the 
cause  here. 

Hopkins  and  Ellis,  for  the  defendant  in  error. — 
It  is  admitted  by  the  defendant  in  error,  that  if  this 
case  falls  within  the  principles  of  the  case  of  WiUy 
and  Gayle  vs.  White  and  Lesley,  decided  at  the  last 
term,  then  the  judgment  must  be  reversed.     But  it 
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is  conceived,  that  ^  very  different  question  is  present- 
ed, which  will  fully  appear  by  a  slight  examination 
of  the  facts. 

From  the  bill  of  exceptions  it  seems,  that  the 
plaintiff  in  the  Court  below  proved,  by  the  register 
of  the  land  office,  that  the  defendant,  Lee,  had,  in 
1828,  relinquished  one  of  the  half  quarters  of  land 
purchased,  (and  for  which  the  note  was  given)  and 
applied  the  part  relinquished  to  the  payment  of  the 
half  reserved.  And  that  a  final  certificate  had  been 
forwarded  to  the  general  land  office,  for  a  patent,  but 
that  the  time  for  receiving  the  patent  had  not  yet  ar- 
rived; the  uninterrupted  possession  of  Lee,  was  al- 
so admitted.  What  is  the  question  then  presented  ? 
It  is,  whether  there  has  been  a  total  failure  of  con- 
sideration ;  or,  in  other  words,  a  total  failure  of  title. 

The  Court  charged  the  jury,  that  in  the  sale  of 
real  estate,  to  make  a  failure  of  title  a  defence  on  (to) 
a  promissory  note,  the  failure  of  title  must  be  total. 
This  is  clearly  the  general  principle,  as  settled  in  this 
Court,  in  the  case  of  Wilson  vs.  Jordan — where  it 
is  said,  that  if  there  be  no  fraud,  and  the  purchaser 
is  not  evicted,  he  cannot  resist  the  payment  of  the 
purchase  money,  on  account  of  defects  in  the  title. 
But  in  this  case,  it  does  not  appear,  that  there  were 
even  defects  in  the  title.  No  rights  ever  vested  in 
the  heirs  of  Lane.  The  land  was  purchased  under 
the  credit  system ;  the  certificate  passed  into  the 
hands  of  the  administrators ;  and  a  transfer  was  made 
-  to  Lee ;  (such  a  one  as  was  recognized  by  the  Re- 
gister,) and«such  as  entitled  Lee  to  a  patent  from  the 
General  Government.  And  there  can  be  no  ques- 
tion,   but  that  Lee  did  obtain  a  patent  for  the  half 
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quarter  reserved — this  question  .having  been  (pro- 
perly) submitted  by  the  Judge  to  the  jury,  and  they 
having  found  the  fact  affirmatively,  by  rendering  a 
verdict  for  the  plaintiff. 

As  to  the  point,  whether  the  title  of  the  heirs  of 
Lane  was  divested,  and  which  the  Court  determined, 
could  not  be  enquired  into,  in  the  suit  at  law.  The 
Court  certainly  decided  correctly  in  this — it  was  a 
question  which  did  not  and  could  not  arise,  in  the  suit 
at  law.  For  the  facts  show,  not  only  that  they  did 
not  have  any  title;  but  that  the  title  had  vested  or 
would  certainly  vest  in  Lee,  the  defendant. 

Lee.,  then,  has  the  legal  title,  and  is  in  possession — 
how  is  he  to  be  injured,  by  being  compelled  to  pay 
the  purchase  money.  Suppose  the  heirs  of  Lane 
were  to  file  their  bill  against  Lee,  to  compel  a  con- 
veyance, "on  the  ground  of  the  irregularity  in  the 
County  Court,"  he  would  meet  them,  by  saying,  al- 
though the  proceeding  in  the  County  Court  was  ir- 
regular, yet,  you  never  had  any  title  to  the  land,  and 
therefore  can  not  be  prejudiced.  I  obtained  my  pa- 
tent, under  the  certificate. — I  paid  a  valuable  consi- 
deration for. the  land — and  the  money  which  was 
paid,  went  to  the  discharge  of  debts,  for  which  the 
land  would  have  been  subject,  in  your  hands,  even 
supposing  that  you  were  the  true  owners. 

Under  such  circumstances,  it  seems  that  a  Court 
of  Chancery  would  never  interfere,  to  disturb  the  le- 
gal title  of  the  purchaser. — See  Minor,  165;  1  Stew- 
art, 490;  2  Wheat.  13;  Wilson  vs.  Jordan,  3  Stew- 
art &  Porter,  92. 

Another  view  of  the  subject :  Lee,  by  his  volun- 
tary act  of  relinquishing,  has  placed  one  half  quarter 
beyond  the  reach,  not  only  of  the  representatives  of 
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Lane,  but  himself,  and  all  other  persons,  except  those 
who  may  again  derive  title  from  the  government,  un- 
der a  new  contract. 

Taylor,  J. — There  is  an  important  distinction,  be- 
tween this  case,  and  that  of  Wiley  and  Gayk  vs. 
White,  decided  at  the  last  term  of  this  Court.  In 
that  case,  no  title  had  vested,  in  the  purchasers,  by 
the  proceedings  of  the  representatives  of  Lane  :  in 
this,  Lee,  the  purchaser,  has,  by  virtue  of  the  act  of 
Congress,  relinquished  one  half  of  the  quarter  section 
of  land,  paid  the  United  States  for  the  other  half, 
and  obtained  a  final  certificate  for  it,  in  his  own 
name ;  which  has  been  forwarded  to  the  general  land 
office,  that  a  grant  may  issue  in  conformity  there- 
with ;  and  he  has  always,  from  the  time  of  the  pur- 
chase, held  possession  of  the  premises.  He  stands 
in  the  same  situation  as  if  he  actually  had  a  grant 
irom  the  general  government. 

But  it  may  be  replied,  that  this  only  places  him  in 
the  situation  of  a  trustee  for  the  benefit  of  the  heirs. 
He  certainly  would  be  so  considered  by  Chancery, 
if,  in  equity  and  good  conscience,  he  ought  to  be : 
but  that  Court  would  afford  him  full  justice — and,  if 
the  representative  of  Lane  should  honestly  appro-* 
priate  the  money  recovered  from  Lee,#  (and  we  can 
not  presume  he  would  not,)  would  never  decree  in 
favor  of  the  heirs,  without  securing  Lee,  in  what  he 
had  paid. 

But  this  Court  is  not  authorised  to  enter  into  this 
hypothetical  inquiry  of  what  a  Court  of  Chancery- 
might  do,  to  determine  on  the  validity  of  a  defence. 
Lee  has  obtained  a  valid  legal   title — he  is  sued  at 
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law,  for  the  purchase  money  :*if  a  Court  of  Chance- 
ry may,  hereafter,  he  appealed  to,  we  are  not  autho- 
rised to  anticipate  its  decision,  and  to  frame  the  judg- 
ment of  this  Court,  by  it ;  but  we  will  leave  it  to  that 
Court,  should  it  ever  be  resorted  to,  to  settle  the  whole 
controversy  between  the  parties. 
The  judgment  must  be  affirmed. 


Saffold,  J.,  not  sitting. 
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1.  In  trying  the  question  of  the  indebtedness  of  a  garnishee,  in 
attachment,  no  formal  issue  is  required,  farther  than  a  denial 
of  his  indebtedness,  and  a  response,  averring  it,  by  the  plain- 
tiff. 

2.  Where  a  garnishee  in  attachment  denies  his  indebtedness, 
which  denial  is  contradicted  by  oath  of  the  plaintiff,  and  an 
issue  is  formed  to  try  the  question;  the  garnishee  is  liable 
for  costs,  if  the  issue  be  found  against  him. 

3.  Under  the  attachment  laws  of  this  State,  a  levy  of  the  at- 
tachment upon  property,  is  equivalent  to  the  personal  service 
of  process:  and  the  summoning  of  a  garnishee,  (if  indebted 
to  the  defendant  in  the  attachment,)  is,  to  this  end,  a  levy  up- 
on property. 

4.  So,  to  give  a  Court  jurisdiction  of  an  attachment  cause,  it  is 
-     sufficient,  that  the  summons  of  garnishment  has  been  execu- 
ted upon  one,  indebted  to  the  defendant,  at  the   time   of  the 
service  of  process. 

On  the  27th  day  of  April,  1830,  Wade  Allen,  the 
defendant  in  error,  obtained  process  of  attachment, 
against  the  estate  of  John  Thompson,  returnable  to 
the  ensuing  September  term  of  the  Circuit  Court 
of  Montgomery.  The  writ  issued  by  the  justice, 
was  in  the  usual  form  prescribed  by  statute,  and  con- 
tained an  indorsement,  that  the  process  was  founded 
upon  ten  promissory  notes,  executed  by  the  defen- 
dant, to  one  Slaughter  or  bearer.  Upon  the  back  of 
the  •  writ  was  also  indorsed  the  following  words — 
"  Garnishee  Moses  Thompson,  William  Germany, 
Jesse  Thompson  W.  C.  Thompson,  Solomon  Thomp- 
son :"  and  it  was  returned  by  the  sheriff,  executed. 

At  the  September  term  of  the  Circuit  Court,  Mo- 
ses Thompson,  one  of  the  garnishees,  appeared  and 
made  oath  that  he  was  neither,  indebted    to   the  do- 
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fendant  in  attachment,  nor  possessed  of  any  of  his 
goods,  &c.  And  the  said  Allen  made  oath,  also,  that 
the  said  garnishee,  Moses  Thompson,  was  indebted 
to  the  said  John  Thompson,  at  the  time  of  the  ser- 
vice of  garnishment,  in  the  sum  of  one  hundred  and 
twenty-five  dollars.  Then  followed  an  averment  df 
the  said  indebtedness,  signed  by  the  plaintiff's  coun- 
sel. > 

No  further  proceedings  appeared,  from  the  record, 
to  have  been  had,  until  March  term,  1831.  when  the 
following  entry  was  made,  to  wit: — "  Wade  Allen  vs. 
John  Thompson.  This  day  came  the  said  plaintiff, 
by  his  attornies,  and  piloses  Thompson,  who  was 
heretofore  summoned  as  garnishee,  and  an  issue  be- 
ing made  up  between  the  said  plaintiff,  and  the  said 
garnishee,  according  to  the  statute  in  such  case  mado 
and  provided;  and  whereupon  came  a  jury,  to  wit — 
twelve  good  and  lawful  men,  who,  being  elected, 
tried  and  sworn,  upon  their  oaths  do  say,  they 
find,  that  the  said  garnishee  was  indebted  to  the  said 
John  Thompson,  at  the  time  of  the  service  of  the 
said  garnishment,  in  the  sum  of  eighty  dollars  and 
eighty-four  cents;  wherefore  it  is  considered  by  the 
Court,  now  here,  that  the  said  plaintiff  recover  of  the 
defendant,  John  Thompson,  the  sum  of  eighty  dol- 
lars and  eighty -four  cents,  for  his  damages,  in  the  de- 
claration mentioned  ;  and  his  costs,  in  that  behalf 
expended — for  which  execution  may  issue.  And  it 
is  further  considered  bv  the  Court,  that  the  said 
plaintiff  recover  of,  and  have  execution  against  the 
said  Moses  Thompson,  for  the  suto  of  eighty  dol- 
lars and  eighty-four  cents,  and  his  costs,  in  and 
about  the  prosecution  of  the  said  issue  expended. 
4  s  &  p.  24 


186, 


CASES  DETERMINED 


THOMPSON  VS.  ALLEN. 


Moses  Thompson,  the  garnishee,  by  a  writ  of  er- 
ror, removed  the  cause  into  this  Court,  and  assigned, 
for  reversal  of  the  judgment,  the  following  causes, 
to  wit — 

First — That  the  cause  was  discontinued  as  to  Mo- 
ses Thompson,  before  the  rendition  of  judgment  a- 
gainst  him. 

Secondly — That  the  case  was  tried  as  on  issue, 
when  none  had  been  formed,  and  when  Moses  Thomp- 
son was  not  in  Court. 

Thirdly — That  judgment  was  rendered  against  the 
garnishee,  for  costs. 

Fourthly — That  judgment  was  entered  up  against 
the  garnishee,  and  the  defendant  in  the  attachment. 

Fifthly  — That  no  declaration  was  filed  in  the 
case. 

The  cage  was  argued  by  Ellis,  for  the  plaintiff  in 
error — Gordon,  contra. 

For  the  plaintiff  it  was  insisted — 

1st  That  there  had  been  no  summons  of  garnish- 
ment issued  or  served  on  the  garnishees ;  and  that, 
therefore,  they  were  not  in  Court.  The  attachment, 
it  was  said,  was  a  proceeding  in  rem,  but,  in  this  case, 
it  had  nothing  to  rest  upon ;  no  levy  upon  goods  or 
chattels  of  the  defendant,  even  to  bring  him  into 
Court,  How  then  could  the  Court  exercise  jurisdic- 
tion here,  in  respect  to  the  garnishee.  To  bring  a 
party,  in  proceedings  of  this  nature,  into  Court,  there 
must  be,  so  far  as  the  defendant  is  concerned,  at  least 
a  levy  upon  his  goods — so  far  as  the  garnishee  is  af- 
fected, an  answer  admitting  indebtedness.  Here, 
there  was  neither. 
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2dly.  That  the  cause  was  discontinued,  as  to  Mo* 
sgs  Thompson,  the  garnishee.  He  had  been  sum- 
moned, and,  in  compliance  with  it,  had  answered  at 
the  return  term,  as  required  by  law.  No  default 
was  made  by  him ;  but,  at  a  succeeding  term,  with- 
out a  continuance  of  the  cause  at  the  first,  he  is 
mulct  into  a  judgment.  And  all  without  any  appa- 
rent benefit  to  any  one,  but  the  plaintiff,  seemingly,  . 
to  favor  his  own  delay. 

3dly.  No  declaration  was  filed  in  the  cause ;  and 
yet  a  judgment  is  entered  against  both  the  defen- 
dant and  the  garnishee.  Whether  this  defect  could 
be  reached  by  the  garnishee,  were  the  judgment  a- 
gainst  him  alone,  might  be  questioned ;  but  here  the 
judgment  being  rendered  jointly  against  both,  gave 
all  advantages  on  account- of  the  irregularity. 

4thly.  That,  under  the  statute,  no  costs  could  go 
against  the  garnishee.  He  may  be  presumed  to  make 
oath  fairly  and  honestly :  and  the  fact  that  the  jury 
fincj  against  him,  can  not  affect  the  truth  of  his  oath. 
A  verdict  might  be  rendered  a  garnishee,  on  the  oath 
of  a  perjured  witness — if  so,  how  could  that  fact  af- 
fect the  policy  of  the  statute?  The  statute  inexpli- 
cit, and  it  could  not  have  been  contemplated,  that, 
in  any  event,  costs  should  be  rendered  against  a  gar- 
nishee. 

For  the  defendant  in  error,  it  was  said,  that  no 
chasm  appeared  in  the  proceedings,  and  therefore  no 
discontinuance  resulted.  The  defendant  was  brought 
into  Court,  by  the  levy  of  the  attachment — that  le- 
vy was  upon  money  due  to  him,  by  the  garnishee. 
The  garnishee,  having  appeared,  made  a  voluntary 
issue,  by  denial  of  his  indebtedness — now,  what  was 


190 


CASES  DETERMINED 


THOMPSON  VS.  ALLEN. 


No  provision  is  made  in  this  statute,  for  contesting 
the  answer  of  the  garnishee;  therefore,  under  its 
provisions,  a  judgment  for  costs  against  him,  would 
not  be  authorised.  But  a  subsequent  act  provides, 
that  if  a  garnishee  denies  his  indebtedness,  «the  plain- 
tiff may  make  affidavit,  that  he  believes  him  to  be 
indebted,  whereupon  an  issue  shall1  be  formed,  to  try 
the  fact :  this  act  contains  no  provision  jvith  regard 
to  costs. 

If  such  an  issue  be  formed,  it  is  evident  that  the 
proceedings  assume  all  the  nature  and  formalities  of 
a  suit  between  the  plaintiff  and  garnishee ;  and  it 
.  would  seem,  that  all  the  consequences  of  a  suit,  at- 
tend upon  these  proceedings.  It  is  no  longer  a  case 
in  which  the  garnishee  merely  complies  with  the 
process  of  the  Court,  occupying  more  the  character 
of  a  witness,  than  a  party ;  but  he  is,  to  every  intent, 
a  party;  a-nd  may  summon  witnesses,  obtain  contin- 
uances, &c,  and  swell  the  costs,  as  much  as  the  ori- 
r  ginal  defendant  could  have  done.  If  it  is  found, 
that  in  doing  all  this,  he  is  endeavoring  to  avoid  the 
payment  of  a  just  demand,  is  he  to  be  rewarded  for 
his  iniquity,  by  recovering  against  the  plaintiff,  the 
costs  which  he  has  expended?  The  uniform  prac- 
tice throughout  the  State,  has  been,  to  render  a  judg- 
ment against  him,  in  such  case,  for  the  costs  which 
have  accrued  on  the  proceedings  upon  the  garnish- 
.  ment ;  and  this  practice  is  sanctioned  by  the  law. 

It  is  contended,  however,  that  the  indebtedness  of 
a  garnishee,  will  not  of  itself  give  jurisdiction  to  the 
Court. 

This  position  can  not  be  sustained.  The  statute 
treats  a  levy  upon  property  by  attachment,  as  equiva- 
lent to  the  personal  service  of  process,  and  the  sum- 
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moning.  of  one  indebted  to  the  defendant,  is  the  levy 
of  the  attachment  upon  property.  True  such  in- 
debtedness must  exist,  where  no  property  is  actually 
levied  on,  or  the  Court  can  not  so  far  take  jurisdic- 
tion, as  to  render  a  judgment  against  the  defendant 
to  the  attachment;  but  it  is  immaterial  at  what  time 
the  indebtedness .  is  ascertained,  so  that  it  existed 
when  the  process  was  served. 

The  two  last  points  come  directly  within  the  de- 
cision in  the  case  of  Stebbins  vs.  Fitch.9'  In  that.istewari 
case,  the  Court  said — "  the  garnishee  can  not  be  per- m 
mitted  to  take  advantage  of  any  irregularity  in  the 
proceedings  between  the  parties  to  the  attachment. 
There. is  a  judgment  against  Bates"  (the  defendant 
to  the  attachment)  "which  operates  a  complete  dis- 
charge, as  to  the  garnishee,"  &c. 

No  disposition  is  felt  to  question,  the  authority  of 
that  case. 

The  judgment  is  affirmed. 
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1.  Where  an  agreement  was  entered  into  by  three  persons, 
whereby  it  was  declared,  that  C  contracted  as  the  party  of 
the  first  part,  and  D  &.  ?•!,  as  parties  of  the  second  part;  it 
was  held,  that  D  &  N  were  partners  in  respect  to  such  agree- 
ment; so  as  to  be  jointly  liable  to  C,  for  his  proportion  of  prof- 
its, arising  under  the  agreement,  declared  on  settlement. 

2.  Where  on  a  settlement  in  such  case,  a  balance  was  declared 
as  due  to  C,  under  the  agreement;  and  D  endorsed  such  fact 
on  the  back  of  the  agreement,  stating  it  to  be  due  to  C,  from 
N  &  D,  and  in  N's  hands,  and  subscribed  it  "N  &  D"— held 
that  C's  assent,  by  the  words  "  very  well,"  to  the  understand- 
ing that  the  said  balance  was  in  N's  hands,  did  not  bar  his 
claim,  against  D's  liability  as  one  of  the  partners. 

5.  One,  having  a  joint  claim  or  demand  against  two,  can  not  be 
held  to  release  the  liability  of  either,  by  a  mere  verbal  acqui- 
escence, (unaccompanied  bij  a  positive  assent,  on  sufficient  consi- 
deration,) in  an  arrangement  by  which  it  is  agreed  between 
the  two  liable,  that  one  shall  discharge  it. 

This  was  a  process  of  garnishment,  issued  upon 
a  judgment,  rendered  in  Madison  Circuit  Court,  a- 
gainst  John  Carney,  The  garnishment  was  execu- 
ted upon  Drake,  the  plaintiff  in  error,  and  required 
him,  (with  one  John  Neely,)  lo  appear  at  the  Spring 
term,  1827.  of  said  Court,  and  answer  on  oath,  what 
he  was  indebted  to  said  Carney,  or  what  effects,  &c. 

On  the  9th  day  of  May,  1827,  the  said  garnishee, 
Drake  appeared  before  the  Court,  and  answered  up- 
on oath,  that  James  Neely  and  himself,  as  partners, 
were  indebted  to  said  Carney,  in  a  sum  above  the 
amount  of  three  hundred  dollars:  that  he  had  not 
paid  it,  himself;  and  did  not  know  whether  said 
.Neely  had  paid  it  or  not. 

On  the  ensuing  day  Drake  appeared,  and  prayed 
the  Court,  to  answer  further,  which  being  granted, 
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fee  stated,  that  on  the  21st  day  of  February,  1823, 
he  entered  into  partnership  with  said  Carney  and 
Neely,  for  the  purpose  of  freighting  cotton — that 
while  the  said  copartnership  existed,  the  net  profits 
amounted  to  the  sum  of  twelve  hundred  dollars — 
making  the  sum  of  four  hundred  dollars,  to  each 
partner :  that  on  settlement,  the  said  Drake  obtained 
the  amount  accruing  to  himself:  that  the  sum  of 
three  hundred  and  thirty  dollars,  was  left  in  the  hands 
of  Neely,  as  due  and  owing  to  Carney  :  that  Carney 
did  not  claim  any  thing  of  the  said  Drake,  but  look- 
ed alone  to  Neely  for  the  amount  aforesaid. 

Drake,  the  garnishee,  in  his  answer,  exhibited  the 
articles  of  agreement  between  Carney  and  Neely  and 
himself;  by  which  it  appeared,  that  Carney,  of  the 
one  part,  and  Neely  &  Drake,  of  the  other  part,  un- 
dertook to  freight  cotton,  the  said  Carney  to  furnish 
two  boats;  and  Neely  &  Drake  to  provide  two,  also; 
that  each  partner  was  to  pay  an  equal  part  of  the 
expense;  Carney  to  bear  one  third  of  the  profit  and 
loss;  and  Neely  &  Drake  to  be  the  acting  partners, 
and  furnish  freight. 

Reed  having  made  affidavit,  as  required  by  stat- 
ute, an  issue  was  formed  between-  the  parties;  and  a 
verdict  was  rendered  in  favoV  of  the  plaintiff:  and  a 
new  trial  was  subsequently  granted,  which  resulted 
in  the  like  judgment. 

On  the  trial  of  the  last  issue,  (the  articles  of  agree- 
ment being  in  evidence,)  it  was  proved,  that  on  the 
24th  of  May,  1826,  a  settlement  was  made  between 
the  parties,  of  the  matters  of  said  agreement,  and  an 
account  stated  thereon  ;  by  which  a  balance  was 
shown  to  be  due  to  Carney,  from  Neely  &  Drake,  of 
4s  &p.  25 
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three  hundred  and  thirty  dollars :  that  on  the  back 
of  said  agreement,  a  witness  who  had  stated  the  ac- 
count, endorsed  the  words  following,  to  wit — "after 
a  final  settlement,  there*appears  to  be  a  balance  of 
three  hundred  and  thirty  dollars,  due  from  Neely  & 
Drake,  to  John  Carney — the  amount  of  which  is  in 
the  hands  of  James  Neely.  24th  May,  1825." — 
Which  memorandum  was  signed  by  Drake,  thus, 
"  Neely  &  Drake."  That  at  the  time  of  this  pro- 
ceeding, it  was  generally  understood,  that  the  part- 
nership was  dissolved  :  and  that  Drake  then  stated, 
that  he  was  liable  to  Carney  for  the  balance  afore- 
said, but  that  as  Neely  had  the  money,  he  wished  all 
means  used  to  get  it  from  him.  That  when  inform- 
ed of  this  arrangement,  Carney  replied,  "  very  well," 
and  seemed  satisfied  therewith.  That  Neely  was 
then,  and  for  some  time  thereafter,  solvent. 

The  Court  below,  in  reference  to  this  proof,  was 
requested  to  charge  the  jury,  that  if  a  settlement  had 
been  effected  between  the  parties,  at  the  time  of  the 
dissolution  of  the  copartnership ;  and  the  arrangement, 
that  Neely  should  pay  the  amount  due  to  Carney, 
made  known  and  assented  to  by  the  latter,  then  Drake 
was  discharged.  This  the  Court  refused ;  but  in- 
formed the  jury,  that  nothing  under  the  facts  stated, 
would  discharge  Drake,  but  an  express  agreement  on 
valuable  consideration.  Further,  that  as  said  arti- 
cles between  Carney  and  Neely  &  Drake,  provided, 
that  Carney  was  to  have  one  third  part  of  the  profits, 
and  to  sustain  one  third  of  the  loss  of  the  business ; 
and  as  Neely  &  Drake  were  to  perform  acts,  under 
them,  distinct  from  those  to  be  done  by  Carney — the 
legal  effect  of  them  was  to  bind  Neely  &  Drake, 
jointly,  as  partners.     And  that  if  on  settlement,  there 
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was  a  deficit  in  Neely's  hands,  due  to  Carney,  Neely 
&  Drake  were  jointly  liable,  as  partners,  to  Carney, 
for  it :  and  that  the  fact  of  signing  the  statement,  oft 
the  back  of  the  agreement,  by  Drake,  in  the  name 
of  Neely  and  Drake,  confirmed  the  fact  of  the  co- 
partnership liability.  That  Drake's  first  answer  .in 
the  proceedings,  also  confirmed  this  supposition  :  and 
that  if  the  jory  found  these  facts,  Reed  occupied 
Carney's  situation.  Also,  that  Carney's  verbal  ac- 
quiescence in  the  arrangement,  that  Neely  should 
pay  him  his  balance,  did  not  exempt  Drake  from 
liability. 

These  opinions  of  the  Court  being  excepted  to,  a 
writ  of  error  removed  the  cause  here. 

Huchison  &  Craighead,  for  the  plaintiff  in  error — 
Hopkins,  contra. 

Saffold,  J. — Drake,  the  plaintiff  in  error,  hav- 
ing been  summoned  as  garnishee,  at  the  instance  of 
Reed,  to  answer  what  he  was  indebted  to  Carney, 
who  was  debtor  to  the  latter ;  Drake  appeared  in " 
Court,  in  obedience  to  the  garnishment,  and  answer- 
ed, on  oath,  that  himself  and  James  Neely,  as  part- 
ners, owed  said  Carney  upwards  of  three  hundred 
dollars,  that  he  had  not  paid  it  himself,  and  he  did 
not  know  whether  Neely  had  paid  it  or  not.  On  a 
subsequent  day  of  the  same  term,  Drake  re-appeared 
i&  Court,  and,  having  obtained  leave,  made  a  further 
statement,  on  oath,  which,  in  effect,  was,  that  in 
February,  1823,  he  entered  into  partnership  with 
Carney  and  Neely,  by  written  articles,  which  were 
exhibited,  for  the  purpose  of  freighting  cotton  to  New 
Orleans — that  the  enterprise  having  been  commenced 
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and  concluded,  the  net  profits  appeared  to  be  about 
twelve  hundred  dollars,  making  four  hundred  dollars 
to  each  partner ;  on  settlement,  of  this  amount,  he, 
Drake,  obtained  for  himself,  four  hundred  dollars — 
leaving  the  residue  in  the  hands  of  the  other  two, 
the  larger  portion  thereof  in  the  hands  of  Neely. — 
That  afterwards,  and  before  the  service  of  the  gar- 
nishment, on  an  inspection  of  the  partnership  papers, 
there  appeared  in  the  hands  of  Neely,  about  three 
hundred  dollars,  of  the  portion  of  the  profits  belong- 
ing to  Carney,  who  on  that  account,  took  that  amount 
on  Neely — that  he,  Drake,  having  received  only  his 

.  proportion  of  the  profits,  owed  Carney  nothing ;  nor 
did  the  latter  ever  claim  of  him  any  part  of  the  sum 
.left  in  the  hands  of  Neely ;  and  that  his  then  full 
statement  of  the  whole  transaction,  had  been  render- 

.  ed  necessary,  from  the  hurried  manner  in  which  he 
had  been  summoned  and  required  to  answer;  and 
want  of  time  for  reflection. 

The  article  of  agreement,  referred  to,  purports  to 
have  been  entered  into,  between  Carney,  of  the  one 
part,  and  Neely  &  Drake  of  the  other ;  and  contains 
the  following  stipulations — "The  said  Carney 'agrees 
to  furnish  two  complete  boats,  each  partner  to  pay 
equal  expense  of  the  boats,  in  order  to  freight  cotton; 
and  the  said  Neely  &  Drake  agree  to  furnish  two, 
in  like  good  order,  of  which  said  Carney  is  to  bear 
one  third  part  of  the  profit  and  loss,  of  the  four  boats, 
bound  to  New  Orleans,  each  to  furnish  a  bill  of  all 
expenses — the  said  Neely  &  Drake  to  be  the  acting 
partners,  and  furnish  freight,  if  it  can  be  procured," 
&c.  It  was  signed  and  sealed  separately  by  the 
jthree. 

Afterwards,  affidavit  having  been  made  by  Reed, 
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of  his  belief  of  the  garnishee's  indebtedness,  issue 
was  joined  on  the  fact,  according  to  statute.  On 
the  trial  of  this  issue,  verdict  and  judgment  were  giv- 
en for  Reed,  for  four  hundred  and  forty-four  dollars 
and  fifty  cents. 

A  bill  of  exceptions,  taken  by  the  garnishee,  in 
the  course  of  the  trial,  states  the  evidence,  on  each 
side,  and  the  instructions  of  the  Court,  to  the  jury, 
thereupon — of  which,  it  is  sufficient  to  notice,  that 
the  plaintiff  introduced  a  witness,  (Hardie,)  who  de- 
posed, that,  in  May,  1 825,  he,  at  the  request  of  Car- 
ney &  Drake,  stated  the  account,  shewing  a  balance 
due  from  Neely  &  Drake,  on  the  24th  May,  1824,  of 
of  three  hundred  and  thirty  dollars;  and  that,  on  the 
back  of  which  statement,  he,  (Hardie,)  wrote  as  fol- 
lows— " After  a  final  settlement,  there  appears  to  be 
a  balance  of  three  hundred  and  thirty  dollars,  due 
from  Neely  &  Drake  to  John  Carney — the  amount 
of  wbich  is  in  the  hands  of  James  Neely.  24th 
May,  1825;"  and  which  was  subscribed,  by  said 
Drake,  "  Neely  &  Drake."  At  that  time  the  wit- 
ness believed  the  partnership  to  have  been  dissolved, 
and  the  fact  notorious.  He  also  deposed,  that  Drake 
admitted  himself  bound  to  pay  this  debt ;  but  said, 
it  was  properly  due  from  Neely,  who  had  received 
the  money ;  and  expressed  his  wish,  that  all  means 
should  be  used  to  recover  it  from  Neely. 

Then,  the  said  Neely  being  introduced  as  a  wit- 
ness, he  deposed  to  the  same  effect,  respecting  the 
balance  of  the  accounts ;  but,  that  it  had  been  a- 
greed  between  himself  and  Drake,  as  the  latter  had 
only  received  his  part,  that  he,  Drake,  alone,  should 
be  responsible  to  Carney  for  the  amount ;  that  short- 
ly thereafter,  he  informed  Carney  of  this  agreement, 
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,  who  replied,  "  Very  well,"  and  then,  and  since,  so  far 
as  he  knew/  appeared  satisfied ;  that  he,  Neely,  was 
then  solvent. 

This  being,  in  substance,  the  evidence  offered,  the 
Court  instructed  the  jury,  that  the  legal  effect  of  the 
article  entered  into,  between  the  parties,  was  that  of 
an  undertaking  between  Neely  &  Drake,  jointly,  or 
as  partners,  of  the  one  part,  with  Carney  of  the  oth- 
er; and,  if,  on  settlement,  there  was  a  deficit  in 
Neely's  hands,  due  to  Carney,  Neely  &  Drake  were 
jointly,  or  as  partners,  liable  to  Carney,  for, it:  and, 
if  it  we#  true,  that  Drake  assented  to,  and  signed 
the  statement  of  the  accounts  made  by  Hardie,  as 
mentioned,  his  doing  so,  tended  to  explain  and  con* 
firm  the  partnership  liability  of  the  two,  as  un- 
derstood by  Drake :  also,  that  if  he  had  at  other 
times,  on  oath  or  otherwise,  acknowledged  the  liabili- 

,  ty,  this,  likewise,  went  in  confirmation  of  the  fact. 

The  garnishee,  by  his  counsel,  then  moved  the 
Court  to  instruct  the  jury,  that  if  they  should  be- 
lieve, from  the  testimony,  that,  in  1823,  at  the  disso- 
lution of  the  partnership,  there  was  a  settlement  be- 
tween Neely  and  Drake,  which  was  communicated 
to  Carney ;  that  he  assented  to  it,  and,  thereby,  con- 
sented to  let  the  residue,  found  due  to  him,  remain 
in  Neely's  hands,  and  that  he  would  look  to 
Neely  alone,  for  it ;  and  that  this  occurred  before 
Drake's  signature  to  the  paper  of  May,  1825,  as  be- 
fore stated,  and  prior  to  the  service  of  the  present 
garnishment— then  Drake  was  discharged,  and  the 
issue  should  be  found  in  his  favor. 

This  charge  the  Court  refused  to  give,  and  instruct- 
ed the  jury,  that  nothing  under  the  facts  stated,would 
discharge  Drake,  but  an  express  agreement,  for  a  va» 
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luable  consideration.  To  all  which,  the  defendant 
excepted. 

The  several  assignments  of  error,  present,  for  re- 
vision, the  opinion  of  the  Court,  on  the  points,  stated. 

We  fully  concur  in  the  opinion  of  the  Circuit 
judge,  that,  the  legal  effect  of  the  article  of  agree- 
ment, between  the  parties,,  was  to  constitute  Neely 
&  Drake  one  of  the  joint  contracting  parties,  and 
Carney,  alone,  the  other.  The  language  of  the  in- 
strument, that  it  was  made  and  concluded,  "  between 
John  Carney  of  the  one  part,  and  James  Neely  and 
James  Drake  of  the  other  part " — and  the  stipula- 
tion, that  the  former,  alone,  was  to  furnish  two  boats, 
and  the  others,  jointly,  to  furnish  two — clearly  indi- 
cate that  intention. 

Other  parts  of  the  agreement,  it  is  true,  would 
have  been  equally  appropriate  to  a  different  associa- 
tion: one,  in  which  each  of  the  three  persons  would  con- 
stitute an  equal  and  independent  partner.  In  this 
light,  might  be  viewed  the  stipulations,  that  each 
party  should  pay  equal  expense  of  the  boats,  in  or- 
der to  freight  cotton ;  and  that  Carney  was  to  share 
one  third  part  of  the  profit  of  the  four  boats. 

But,  at  the  same  time,  it  is  to  be  observed,  that 
each  of  these  covenants  is  but  a  necessary  conse- 
quence of  the  other.  The  contract  that  Carney  was 
to  receive  only  one  third  of  the  profits,  explains  the 
reason  for  his  proportion  of  the  loss  being  the  same. 
And  if  we  were  at  liberty  to  scan  the  equity  of  their 
agreemen^  we  might  presume  that  the  personal  sei*- 
vices  of  Neely  &  Drake,  who  were  to  be  the  active 
partners,  in  procuring  freight,  &c,  were  supposed  to 
compensate  Carney  for  furnishing  half  the  number 
of  boats  to  be  used ;  or,  it  may  be,  that  his  two  boats 


gOO  CASES  DETERMINED 


DRAKE  VS.  REED . 


were  to  be  of  a  quality,  compared  with  the  others, 
to  make  his  capital  so  vested,  but  one  third  of  the 
whole.  But,  be  that  as  it  may,  the  clauses  of  the 
contract,  last  referred  to,  are  applicable  to  con- 
tracts of  either  kind:  there  is  no  novelty  in  a 
contract  of  partnership,. allowing  to  one  of  the  two 
parties,  two  thirds  of  the  interest,  and  the  resi- 
due to  the  other,  as  seems  to  have  been  the  case, 
here. 

As  there  is  no  apportionment  of  the  interest,  be- 
tween Neely  <Sf  Drake,  they  were  jointly  entitled  to 
two  thirds  of  the  whole.  Under  all  these  stipulations, 
.and  the  express  designation  of  the  parties,  by  the  in- 
strument, it  would  seem  to  admit  of  no  other  interpre- 
tation, than,  that  Carney  constituted  one  party,  and 
Neely  <%>  Drake,  jointly,  thte  other.  A  consequence  of 
this  relation  between  the  three,  would  necessarily  be, 
to  render  Neely  &  Drake  jointly  responsible,  to  Car- 
ney for  any  balance  which  might  be  found  due  him, 
from  the  concern.  Whether  the  two  former  were  thus 
liable  strictly,  as  partners  to  each  other,  or  as  consti- 
tuting, together,  one  partner,  with  Carney  as  the 
other,  is  immaterial— the  effect  was  the  same. 

The  subsequent  statement  of  the  account  of  loss  ' 
and  profit,  by  Hardie,  at  the  request  of  Neely  & 
Drake,  in  which  they  were  treated  as  one  party,  and 
Carney  as  the  other :  the  admission  thereby,  of  their 
joint  liability  to  him  for  his  balance,  though  in  the 
hands  of  Neely,  alone,  with  Drake's  assent  and  sig- 
nature to  the  same,  might  well  be  taken  as  an  expla- 
nation or  confirmation  of  the  character  of  the  asso- 
ciation, as  understood  by  Drake.  His  admissions  of 
the  same,  at  other  times,  on  oath  or  otherwise,  might 
farther  tend  to  the  same   result. 
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The  most  difficult  enquiry  relates  to  the  supposed 
parol  consent,  by  Carney,  to  rely  alone  on  Drake,  for 
payment.     I  question  not  the  competency  of  the  par- 
ties to  have  made  a  subsequent  parol  agreement,  for 
Drake's  discharge ;  but   to  give  it  effect,  as  such,  it 
must  have  had  Carney's  assent,   and  the  other  con- 
stituents of  a  legal  contract.     To  test  the  validity  of 
the  agreement,   the  rules  of  evidence  and  the  con- 
sideration,   must  be  taken  into  view.     The  earliest 
and  latest  evidence  of  Drake's  understanding  of  the 
contract  between  the   three   persons,  is  in  writing — 
the  original  article  of  February,  1823 — and  the  state- 
ment of  the  account   in  May,  1825,  assented  to  and 
signed  by  him,  the  latter  in  the  name  of  Neely  and 
himself — both  admitting  his  responsibility  for  any  de- 
ficit by  Neely.     The  parol  discharge  contended  for, 
is  supposed  to  have  arisen  during  the  intermediate 
period,  and  no  new  consideration  for  it,  is  pretended. 
It  is   however  urged,   with  some  plausibility,  that  as 
all  three  had  embarked  in  an  adventure  of  profit  and 
loss,  and  though  a  profit  had  been  made,  Drake  had 
received  only  tne  proportion  to  which  he  was  entitled, 
and  Carney's  profit  was  in  the  hands  of  Neely;  jus- 
tice required  that   the  latter  yhould  pay  it,  and  that 
Carney  had  consented  to  rely  on  him  alone ;  also,  th^t 
Drake  ought  to  be  viewed  in  the  favorable  light  of  a 
surety,  and  this  acquiescence   in  the  proposition  for 
his  discharge,  and  the  failure  to  make  the  money  out 
of  Neely,  while  solvent,  were  circumstances   consti- 
tuting a  legal  discharge  of  Drake's  responsibility. — 
But  it  is  shown  that  Drake  did  not  thus  view  his  sit- 
uation, in  1825,  when  he  signed  the  acknowledgment 
of  his  liability;   nor  in  1827,  when  he  made  hisfirs^ 
4  s>  &  p .    "  26  . 
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answer  as  garnishee.  Nor  can  the  parol  understand- 
ing, contended  for,  prevail,  without  allowing,  it  the 
virtue  to  vary  the  original  agreement,  and  contradict 
the  subsequent  acknowledgment  of  liability,  both  in 
writing.  Parol  evidence  being  of  inferior  grade  and 
dignity,  must  yield  to  the  influence  of  written  testi- 
mony, created  at  the  same  time  or  subsequently — 
(see  the  case  of  Brooks  and  Brown  vs.  MaUbie,  decid- 
ed at  this  term,  and  the  authorities  in  the  dissenting 
opinion.)  To  vary  an  existing  valid  contract,  it  must 
be  cancelled,  or  the  latter,  intended  to  produce  this  ef- 
fect, must  possess,  as  before  remarked,  the  legal  re- 
quisites of  an  agreement — something  more  than  the 
casual  reply  of  M  very  well,"  to  a  proposition  made 
to  a  creditor,  that  he  should  look  to  another,  for  his 
debt.  The  law  has  not,  on  account  of  any  subse- 
quent equity  between  themselves,  placed  one,  of  sev- 
eral partners  or  others  jointly  indebted,  on  the  foot- 
ing of  principal  and  sureties.  The  latter  stand  on 
grounds  peculiar  to  themselves ;  for  the  reason,  that 
they  have  no  interest  in  the  subject  of  the  contract. 
But  could  Drake  be  viewed  as  a  surety,  there  was 
no  evidence  that  Carney  ever  yielded  the  dominion 
of  his  claim,  or  his  right  of  action  upon  it,  for  the 
shortest  time.  The  evidence  for  the  garnishee  only 
tended  to  show,  not  any  agreement  on  a  considera- 
tion, but  Carney's  mere  naked  assent  or  undertaking, 
to  look  alone  to  Neely — therefore,  neither  the  law 
respecting  sureties,  nor  the  doctrine  of  mistake  of 
law  or  fact,  can  strictly  apply  to  this  case. 

It  is  deemed    unnecessary  particularly    to  notice, 

any  of  the  various  authorities  cited  in  argument  on 

« 17  John*,  either  side,  except  the  case  of  Smith  vs.  Rodgers,* 

w'        which  is  strongly  in  point.     The  facts  of  that  case 
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were,  thatRodgers&  Bement,  partners  in  trade,  were 
indebted  to  the  plaintiff  for  goods — that  B.  informed 
the  plaintiff,  by  letter,  that  they  had  dissolved,  and 
that  he,  B.}  had  assumed  the  debt  due  tp  thp  plain- 
tiff, and  of  the  payment  of  which  they  might  rest 
assured.  To  which  the  plaintiff  replied,  "  we  ob- 
serve your  partnership  is  dissolved,  and  that  you  have 
assumed  our  debt,  which  we  are  satisfied  with." — 
That  B.  afterwards  paid  part  of  the  debt,  and  liqui- 
dated the  account  and  gave  the  plaintiff  his  note,  for 
the  balance;  and  the  plaintiff  gave  him  a  receipt  for 
the  note,  "  when  paid  to  be  placed  to  the  credit  of 
Rodgers  &  Bement.  B.  continued  in  business  for 
more  than  twelve  months  afterwards,  and  then  be- 
came insolvent ;  not  having  yet  been  sued  on  the 
note.  Afterwards,  under  these  circumstances,  Rodg- 
ers, as  well  as  Bement,  was  held  responsible  for  the 
original  demand,  on  the  note  being  delivered  up  to 
be  cancelled.  There,  the  ground  of  defence  is  bfe* 
lieved  to  have  been  stronger,  than  in  this  case,  but 
was  ruled  insufficient — nor  does  it  appear  that  the 
rule  of  decision  in  other  Courts,  has  been  different, 
in  analagous  cases.  Then,  according  to  this  doctrine, 
some  other  consideration,  and  an  agreement  thereon, 
was  necessary  to  effect  the  discharge  contended  for; 
and  if  the  language  of  the  charge  was  more  latita* 
dinous,  it  was  so  far  in  the  nature  of  abstract  instruc- 
tion, and  did  not  affect  the  merits  of  the  case. 

Under  these  views,  we  are  unanimous  in  the  opin* 
ion,  that  the  judgment  must  be  affirmed. 
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CAVANAUGH  VS.  TATUM. 

1 .  Whether  the  fact  that  an  indorsee  of  a  promissory  note,  has 
failed  to  comply  with  the  requisitions  of  the  statute,  so  as  to 
charge  the  indorse r,  maybe  pleaded  specially,  quarel 

S.  But  where  a  special  plea,  averred  the  omission  of  the  indor- 
see, to  use  the  diligence  required  by  the  statute;  and  also 
the  facts  that  the  maker  of  the  note  sued  on,  was  possessed 
of  property  liable  to  attachment;  and  was  only  temporarily 
absent  from  the  County  of  his  residence,  on  business;  it  was 
held,  that  such  plea  was  demurrable. 

9.  The  return  of  non  est  inventus,  by  a  constable,  to  a  warrant, 
issued  against  the  maker  of  a  promissory  note,  on  the  same 
day  issued,  is  not  a  sufficient  compliance  with  the  law,  to 
charge  the  indorser. 

This  case  was  removed,  by  certiorari,  into  the 
County  Court  of  Autauga;  and  was  a  suit  upon  a 
promissory  note,  instituted  before  a  magistrate,  by 
Tatum,  against  Cavanaugh,  as  the  indorsee  of  a  pro- 
missory note; 

The  note  was  drawn  by  one  Ashly,  and  was  due 
and  payable  to  bearer,  on  the  1st  day  of  March, 
1830.  indorsed  by  Cavanaugh,  on  the  5th  December, 
1829.  On  the  8th  day  of  March,  1830,  a  warrant 
was  issued  by  a  justice  of  the  peace  against  Ashly, 
which  went  into  a  constable's  hands  instanter;  and 
on  the  same  day  was  returned,  ndn  est  inventus. 

On  the  23d  day  of  March,  1830,  a  warrant  from 
the  office  of  the  same  magistrate,  was  issued  against 
Cavanaugh,  as  the  indorser,  which  was  executed  on 
the  27th  of  the  same  month.  And,  on  the  3d  day 
of  April,  1830,  judgment  by  default,  was  rendered 
against  Cavanaugh,  for  the  amount  of  the  principal 
and  interest  due  on  the  note;  and  execution  award- 
ed. 
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Cavanaugh  having  taken  the  case  into  the  Coun- 
ty Court,  the  plaintiff  filed  a  declaration  alleging  the 
indebtedness  of  the  defendant,  as  the  indorser  of  the 
before  mentioned  note;  and  averring,  that  before  the 
expiration  of  thirty  days  after  the  said  note  became  ' 
due  and  payable,  he  sued  Ashly,  the  maker,  but  that 
said  Ashly  could  not  be  found;  but  had  gone  to  parts 
unknown. 

To  this  declaration  the  defendant  filed  a  special 
plea,  setting  out  that  the  said  Ashly,  the  maker  of 
the  aforesaid  promissory  note,  was,  at  tne  time  of  en- 
dorsing the  same,  a  resident  citizen  of  the  said 
County  of  Autauga ;  and  was  engaged  in  business 
therein;  and  was  possessed  of  property  more  than 
sufficient  to  satisfy  said  note  ;  and  that  said  proper- 
ty remained  within  the  County,  subject  to  attachment: 
that,  though  said  Ashly  was  absent,  at  the  time  said 
warrant  issued,  yet  his  absence  was  but  temporary — 
on  business;  and,  that  he  subsequently  returned, 
and  went  at  large,  subject  to  suit,  by  the  said  plain- 
tiff. Non-assumpsit,  set-off  and  payment,  were  also 
relied  on  by  the  defendant.  The  Court  having  sus- 
tained a  demurrer  to  the  first  plea,  judgment  and  ver- 
dict were  rendered  in  favor  of  the  plaintiff,  on  the 
other  issues.^ 

On  the  trial,  a  bill  of  exceptions  was  taken,  from 
which  it  appeared,  that  the  constable,  having  been 
examined  as  a  witness,  proved  the  return  of  the  war- 
rant, as  before  stated.  The  Court  was  then  request- 
ed to  charge  the  jury,  that  the  warrant  was  illegally 
returned,  on  the  same  day  it  went  into  the  hands  of 
the  officer :  and  that  the  return,  in  th^it  manner,  of 
non  est  inventus,  against  the  maker,    was  not  suff}- 
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cient  diligence,  to  charge  the  indorser.     That,  there*- 
fore  the  defendant  was  entitled  to  a  verdict. 

The  judge  below  did  not  give  the  instructions  re- 
quested ;  but  told  the  jury,  that  no  evidence  on  that 
point,  was  necessary ;  and  that,  whether  due  dili- 
gence had  been  used  by  the  constable,  in  executing 
the  warrant,  was  not  a  material  question. 

Argued  by  Ellis,  for  the  plaintiff  in  error — Gor^ 
don,  contra. 

It  was  contended,  for  the  plaintiff  in  error — That 
it  was  a  material  inquiry,  to  ascertain  whether  the 
constable  had  used  the  proper  diligence  to  serve  the 
warrant.  These  are  required  to  be  returned  at  a 
%  particular  time;  and  as  the  maker  of  the  note  was 
a  resident  of  the  County,  the  warrant,  should  have 
been  retained,  until  the  time  of  its  return  was  about 
elapsing. 

As  to  the  plea — it  was  either  good,  or  the  aver* 
ment  in  the  declaration,  was  insufficient — the  Court 
below  should,  therefore,  have  decided  in  favor  of  the 
defendant,  on  the  demurrer,  either  on  the  plea,  or  on 
the  averment.  The  object  of  the  law  is  clear :  it  is 
to  force  the  indorsee  to  prosecute  the  maker,  to  insol- 
vency. The  plea  avers,  that  the  maker  resided  in 
'  the  County,  and  had  property  there — then  the  indor- 
see should  have  exhausted  his  recourse  against  them, 
before  proceeding  in  the  present  action. 

•In  this  case,  the  warrant  was  returned  the  very 
day^issued:  the  constable  should  have  kept  it,  un^ 
til  the  return  day,  at  least.  But,  even  if  he  had  re- 
turned it  improperly,  would   not  the  plaintiff  hava 
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been  bound,  in  the  event  of  the  maker's  return,  to 
have  taken  out  an  alias? 

Indorsers  stand  in  the  attitude  of  sureties;  and 
every  benefit  should  be  allowed  them,  which  the 
construction  of  the  statute  can  extend.  Here,  then 
the  statute  requires  diligence  in  the  exhaustion  of 
process.  Will  the  Court  determine,  that  a  mere 
taking  out  of  the  writ,  would  charge  the  indorser?. 
So,  will  an  officer  be  permitted  to  return  that  writ, 
without  the  proper  search  for  the  maker?  and,  that 
merely  on  such  return,  the  action  should  accrue  a- 
gainst  the  maker? 

For  the  defendant  in  error,  it  was  said — That  the 
officer's  return  did  not  appear,  from  the  record,  to 
have  been  the  only  evidence  before  the  Court,  that  the 
defendant  had  left  the  County  of  his  residence. — 
But  suppose  there  was  none — the  officer's  return  is 
conclusive.  He  is  a  sworn  officer,  and  amenable  to 
each  party,  for  any  violation  of  his  duty,  or  of  the 
law.  Then,  an  officer  is  not  bound,  when  he  knows 
that  a  defendant  has  absconded,  to  keep  the  process 
in  his  hands,  under  the  supposition,  that  he  might 
return. 

The  plea  is  bad,  because  uncertain.  When  did 
the  party  leave  tbe  County,  and  when  return  ?  These 
facts  are  not  shewn.  The  words,  "  that  he  shortly 
returned,"  mean  nothing— whether  before  or  after 
the  thirty  days  had  expired.  Again,  the  plea  is  re- 
pugnant: it  shows  that  an  attachment  might  have 
been  levied ;  and  also,  that  the  defendant  was  a  resi- 
dent. How,  if  resident  and  capable  being  served 
with  process,,  could  attachment  go? 
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to  have  been  no  error,  in  sustaining  the  demurrer  to 
the  special  plea. 

The  remaining  question  is,  that  presented  by  the 
bill  of  exceptions.  The  Court  refused  to  instruct 
the  jury,  that  the  return,  on  the  justice's  warrant,  ' 
of  non  est  inventus,  could  not  legally  have  been 
made,  on  the  day  the  constable  received  it:  but 
charged  them,  that  no  evidence  of  diligence,  on  the 
.  part  of  the  plaintiff,  in  suing,  or  effecting  service  on 
the  maker,  was  necessary,  on  the  issue  submitted. 

The  statute  requires,  that  the  suit  should  have 
been  instituted  within  thirty  days,  unless  the  maker 
was  absent  from  his  place  of  residence ;  or  some  of 
the  other  exceptions,  therein  provided,  should  occur. 
This  requisition  being  contained  in  the  act  of  1828, 
reference  to  that  of  1827,  will  show  that  one  is  amen- 
datory of  the  other;  and  that  the  course  prescribed 
by  the  two,  for  fixing  the  liability  of  indorse  rs,  for 
sums  not  exceeding  fifty  dollars,  is  not  only,  that 
suit  shall  be  commenced  within  the  thirty  days, 
where  there  exists  no  cause  to  excuse  it;  but,  if 
practicable,  by  the  use  of  the  usual  diligence,  the 
claim  against  the  maker  shall  be  prosecuted  to  a  re- 
turn of  nulla  bona,  on  the  execution  against  him. — 
This  return  on  the  fi.  fa.  is  expressly  made  evidence 
of  the  maker's  inability  to  pay  ;  and  the  consequent 
right  of  the  holder,  to  pursue  the  indorser.  Not  so, 
with  respect  to  the  return  of  non  est  inventus,  on  the 
original  process.  Causes  may  exist,  under  the  sta- 
tutes, to  excuse  the  institution  of  any  suit  against  the 
maker  in  like  manner,  as  they  may  occur  to  excuse 
any  demand  of  payment,  at  common  law. 

The  return,  on  a  warrant,  that  the  defendant  is 
not  to  be  found,  if  admissible  as  evidence,  on  an  is- 
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sue  of  this  kind,  is,  by  no  means,  conclusive  of  the 
fact. 

Had  the  statute  required  such  return,  only,  as  the  au- 
thority for  a  suit  against  the  indprser,  he  would,  then, 
have  been  compelled  to  submit  to  it;  and,  if  false,  to 
prosecute  his  remedy  against  the  officer,  for  making  it. 

But,  as  the  law  stands,  proof  aliunde,  may  excuse 
the  entire  omission  to  sue  the  maker,  or  the  failure 
to  cause  service  of  the  process  upon  him ;  and  such 
is  necessary  and  admissible,  either  to  establish  or  dis- 
prove the  ground  of  exception,  to  the  necessity  of 
prosecuting  him  to  nulla  bona. 

The  return  of  non  est,  by  the  officer,  on  the  day 
he  received  the  warrant,  was  no  compliance  with  the 
law :  it  ought,  at  least,  to  have  been  shewn,  that  af- 
ter reasonable  diligence  and  inquiry,  the  defendant 
could  not  be  found  in  the  County  of  his  residence, 
during  the  term  allowed  for  the  return  of  the  pro- 
cess;  and  this  proof  was  no  less  necessary  and  pro- 
per, under  the  general  issue,  than  under  a  special 
plea,  had  one  been  properly  in  issue. 

On  this  point,  therefore,  the  judgment  must  be  re* 
parsed,  and  the  cause  remanded,  if  desired, 
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J."  It  is  not  error  that  counsel,  in  arguing  a  cause,  reads  and 
comments  upon  an  account,  only  one  item  of  which  is  spe- 
cially proved — it  appearing  that  there  was  general  proof  of 
services  performed  by  the  plaintiff. 

This  was  an  action  of  assumpsit  brought  by  the 
defendants  in  error,  in  Dallas  Circuit  Court,  as  phy- 
sicians, for  medicine  and  medical  services,  furnished 
and  performed  by  the  said  defendants,  for  the  said 
plaintiff,  &c.  Common  counts  were  alone  inserted 
in  the  declaration ;  to  which  several  pleas  in  bar  to 
the  merits,  were  filed.  On  the  trial,  in  the  Court  be- 
low, as  shown  by  the  bill  of  exceptions,  the  matter 
of  which  is  assigned  and  principally  relied  on  as  er- 
ror— the  defendants  in  error  produced  a  witness 
who  proved,  that  he  delivered  for  the  said  defendants, 
to  the  plaintiff  in  error,  sundry  portions  of  medicine, 
between  February  8th,  1824,  and  October,  1826,  with 
nine  dollarsand  twelve  and  a  half  cents :  an  account  ta- 
ken from  the  book  of  the  said  defendants,  against  the 
said  plaintiff,  was  handed  to  the  said  witness,  who 
testified,  that  it  was  not  in  his  hand  writing,  but  that 
he  had  examined  and  compared  it  with  the  book 
from  which  it  was  taken,  and  that  the  sum  of  nine 
dollars  and  twelve  and  a  half  cents,  he  knew  to  be 
correct ;  this  was  the  only  part  of  the  account  prov- 
en. Other  witnesses  were  then  introduced,  who 
gave  evidence  of  services  rendered  generally,  by  the 
jsaid  defendant,  for  the  said  plaintiff — which  was  all 
the  evidence  offered.  On  the  argument  of  the  cause, 
by  the  counsel  of  the  said  defendants,  the  counsel 
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produced  and  offered  to  read  to  the  jury,  a  regular  ' 
account  of  items,  in  favor  of  the  said  defendants, 
against  the  said  plaintiff,  amounting  to  the  sum  qf 
sixty-nine  dollars  and  twelve  and  a  half  cents ;  to 
which  the  plaintiff,  by  his  counsel,  objected,  on  the 
ground,  that  the  account  had  not  been  proved ;  and 
moved  the  Court,  to  confine  the  counsel,  in  argument, 
to  the  evidence  given  on  the  trial.  The  Court  over- 
ruled the  objection,  and  permitted  the  said  account 
to  be  read,  item  by  item,  to  the  jury.  The  Court 
below,  however,  further  decided,  that  the  said  account 
was  not  evidence  ;  and  so  instructed  the  jury. 

The  jury  found  a  verdict  for  the  said  defendants, 
for  the  sum  of  sixty-nine  dollars  and  twelve  and  a 
half  cents — precisely  the  amount  of  the  account  read. 

Taylor,  J.— On  the  trial  of  this  case,  in  the  Cir- 
cuit Court,  the  counsel  of  Casey  and  Heustis,  the 
plaintiffs  below,  were  permitted  to  read,  in  their  ar- 
gument, an  account  for  medicine  and  medical  servi- 
ce, against  the  defendant,  White,  amounting  to  sixty- 
nine  dollars  and  twelve  and  a  half  cents,  for  which 
amount,  the  jury  returned  a  verdict  in  favor  of  the 
plaintiffs. 

Only  one  charge,  in  this  account,  was  specially 
proved,  amounting  to  about  nine  dollars ;  but  evi- 
dence, that  the  plaintiffs  attended  as  physicians,  upr 
on  the  wife  of  the  defendant,  while  ill,  five  miles 
from  them,  was  introduced.  A  reference  to  the  ac- 
count, in  the  argument,  was  objected  to,  by  the  coun- 
sel for  the  defendant,  but  the  Court  permitted  it 
to  be  so  used,  informing  the  jury,  at  the  time, 
that  it  was  riot  as  evidence,  that  the  account  -was  re- 
ferred to. 
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It  is  now  insisted,  that  this  is  good  cause  for  re- 
versing the  judgment ;  that  the  use  which  was  made 
of  the  account.,  was  calculated  to  prejudice  the  minds 
of  the  jury,  and  also,  that  the  verdict,  which  was  for 
the  precise  amount  of  the  account,  proves,  it  did  have 
that  effect.     To  sustain  this  position,  the  counsel  for 
'  the  plaintiff  in  error  have  cited  the  cases  of  Penfield 
•  13 Johns. vs-  Carpmder,*&nd  Irvine  vs.  Cook.h     These  cases 
R.  350.     maintain  the  position,  that  it  is  error  to  permit  in- 

fc15  lb.  229  .  ,  -ii  i 

competent  testimony  to  be  given  to  a  jury,  although 
they  are  afterwards  instructed,  that  they  must  reject 
it,  in  their  retirement.  But  it  is  believed,  there  is 
not  much  analogy  between  the  cases.  When  testi- 
mony is  introduced,  as  competent,  it  makes  an  im- 
pression upon  the  mind,  from  its  being  received  as 
such,  which  otherwise,  it  would  not  do.  But  it  is 
presumable,  that  the  argument  upon  the  account,  was 
intended  to  show,  that  it  was  such  an  one  as  would 
probably  arise  from  the  attendance  upon  the  wife  of 
the  plaintiff,  to  which  attendance,  a  witness  had  gen- 
erally deposed,  without  being  able  to  specify  partic- 
ulars. The  jury  had  a  right  to  find  what,  from  the 
testimony,  they  considered  a  reasonable  allowance  for 
trouble  and  medicine ;  and  we  can  see  no  objection 
to  the  counsel  producing  a  paper  in  the  form  of  an 
account,  and  contending,  before  the  jury>  that  the  * 
charges  contained  in  it  were  reasonable,  and  suffi- 
ciently proved  by  the  evidence. 
The  judgment  is  affirmed, 

IijpscoMB,  C.  J.,  not  sitting. 
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1.  In  a  proceeding  by  notice,  under  the  charter  of  the  Bank  of 
the  State  of  Alabama,  to  charge  one  as  the  acceptor  of  a  bill 
of  exchange,  positive  proof  must  be  shewn,  in  the  record,  to 
have  been  made,  of  an  acceptance  by  him. 

2.  In  such  cases,  an  allegation,  in  the  notice,  that  the  President 
and  Directors,  are  the  "the  holders  and  owners"  of  the  bill 
of  exchange  sued  on ,  is  equivalent  to  an  averment,  that  the 
bill  w  the  property  of  the  bank. 

3.  A  jndgment  by  default,  in  cases  of  this  character,  is  no  ad* 
mission  of  the  cause  of  action;  and  it  must  be  proved,  (and 
entered  in  the  record,)  whether  the  judgment  be  by  default 
or  otherwise. 

Error  to  Tuskaloosa  Circuit  Court. 

On  the  31st  day  of  July,  1830,  a  bank  notice  was 
issued  to  the  sheriff  of  Monroe  County,  requiring 
him  to  serve  the  same  upon  Daniel  Walker,  surviv- 
ing partner  of  the  late  firm  of  Smith  &  Walker. 

The  notice  informed  Walker,  that  at  the  Septem- 
ber term,  of  the  Circuit  Court  of  Tuskaloosa  Coun- 
ty, to  be  held  on  the  first,  after  the  fourth  Monday  in 
September,  1830,  the  President  &  Directors  of  the 
the  Bank  of  the  State  of  Alabama,  would  move  for 
judgment  and  award  of  execution,  against  him,  said 
Walker,  "  on  a  bill  of  exchange,  drawn  by  Joseph 
King,  in  Clarke  County,  on  Smith  &  Walker,  at 
Mobile,  in  favor  of  Ezra  Hill,  for  two  thousand  dol- 
lars, dated  the  14th  day  of  June,  1829,  and  payable 
two  hundred  days  after  date,  at  the  Bank  of  Mobile; 
and  which  was,  by  said  Smith  &  Walker,  in  the  life- 
time of  said  Smith,  duly  accepted ;  and  was  indors- 
ed by  the  said  Ezra  Hill  and  William  C.  Coolidge, 
and  by  John  Files,  in  blank :  of  which  said  Bill  of 
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exchange,  the  said  President  and  Directors  of  the 
Bank  of  the  State  of  Alabama,  were  the  holders  and 
owners  for  a  valuable  consideration.  And  which 
said  bill  of  exchange  had  been  on  the  3d  day  of  Ja- 
nuary, 1830,  shewn  and  presented  at  the  place  of 
payment,  to  the  proper  officer  oi  the  Bank  of  Mo- 
bile, at  said  bank,  for  payment,  which  was  refused; 
and  the  same  protested  for  non-payment :  of  all  which 
facts  the  parties  had  been  notified,  &c. 

The  notice  was  returned  executed  :  and  at  the  Oc- 
tober term,  1830,  of  the  Circuit  Court,  the  following 
entry  was  made  of  record,  to  wit — "  Be  it  remem- 
bered, that  on  this  day,  that  is  to  say,  the  term  afore- 
said, came  the  attorney  of  the  president  and  direct- 
ors of  the  Bank  of  the  State  of  Alabama,  and  hav- 
ing filed  the  notice,  aforesaid,  in  the  words  and  fig- 
ures aforesaid — thereupon  produced  in  Court,  a  bill  of 
exchange,  drawn  by  Joseph  King,  bearing  date  the 
14th  day  of  June,  1829,  on  Smith  &  Walker,  direct- 
ing and  requiring  the  said  Smith  &  Walker,  two 
hundred  days  after  date  to  pay  to  Ezra  Hill,  or  order, 
the  sum  of  two  thousand  dollars,  at  the  Bank  of  Mo- 
bile, for  value  received  :  which  said  bill  of  exchange 
was  endorsed  by  the  said  Ezra  Hill  to  .William  C. 
Coolidge— by  him  indorsed  to  John  Files — by  him 
indorsed  to  John  B.  Cook — and  by  the  latter  to  the 
plaintiffs.  And  the  said  attorney  having  produced 
here  the  certificate  of  John  L..  Titidall,  president  of 
the  said  Bank,  under  the  seal  of  the  president  and 
directors  of  the  said  Bank,  that  the  said  Daniel 
Walker,  surviving  partner  of  the  late  firm  of  Smith 
&  Walker,  is  indebted  to  the  president  and  directors 
of  the  Bank  of  the  State  of  Alabama,  the  sum  of 
two  thousand  dollars,  with  interest  from  the  3d  day 
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of  January,  1830;  and  that  the  said  debt  is  really 
and  bona  fi^e  the  property  of  the  said  bank — moved 
the  Court,  for  judgment  in  favor  of  the  President 
and  Directors  of  the  said  bank,  against  the  said  Da- 
niel Walker,  surviving  partner,  as  aforesaid,  for  the 
said  sum  of  two  thousand  dollars,  and  interest,  from 
the  second  day  of  January,  15^0.  And,  it  appear- 
ing to  the  satisfaction  of  the  Court,  that  the  said  bill 
of  exchange  was  duly  and  regularly  protested,  for 
non-payment,  by  a  notary  public — sets  forth  a  de- 
mand— a  refusal  of  payment;  and  that  notice  there- 
of was  given  to  the  said  Daniel  Walker,  surviving 
partner,  as  aforesaid,  on  the  second  day  of  January, 
1830,  through  the  medium  of  the  post  office,  by  the 
first  mail ;  and,  it  further  appearing  to  the  Court, 
that  the  said  Daniel  Walker,  surving  partner,  afore- 
said, has  been  served  with  a  notice  of  this  motion, 
thirty  days  before  the  making  of  the  same,  by  a  no- 
tice, under  the  seal  of  the  President  and  Directors 
of  the  said  bank;  and  it  also  appearing,  to  the  satis- 
faction of  the  Court,  that  the  said  debt  is  due  and 
unpaid — it  is,  therefore,  considered,"  &c. :  and  judg- 
ment was  rendered  against  the  said  Walker,  in  the 
usual  form. 

From  this  judgment,  Walker  prosecuted  a  writ  of 
error,  and  assigned,  in  this  Court,  among  other 
grounds  for  reversal — 

First — That  the  certificate  of  the  President  of  the 
bank,  did  not  shew,  that  the  bill  sued  on,  was  the' 
property  of  the  bank. 

Secondly — That  the  evidence  in  the  Court  bek>w> 
did  not  authorise  the  judgment. 

4  *.  &  p.  28 
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Gordon,'  for  the  plaintiff  in  error. — In  cases  of  this 
character,  nothing  can  be  taken  by  intendment. — 
The  remedy  is  given  by  statute,  and  is  an  innovation 
upon  the  usual  mode  of  practice — consequently,  the 
greatest  strictness  is  required;  and,  unless  the  re- 
cord shows  every  material  fact  to  have  been  proved, 
the  Court  will  imply  nothing. — Logwood  vs.  Hunts- 
villeBank,  Ala.  Rep.  23. 

Here,  the  Court  can  not  imply,  from  any  part  of 
the  proceedings,  that  an  acceptance  way  proved. — 
The  action  was  to  charge  the  acceptor  of  the  bill ; 
and  an  acceptance,  either  written  or  verbal,  should 
have  been  proven.  In  this  case,  as  in  any  oth- 
er, the  usual  requisites  of  a  suit  should  exist:  a 
legal  right  of  recovery,  and  a  legal  liability  in  the 
defendant. 

In  this  case,  then,  there  was  no  evidence  of  ac- 
ceptance; and  such  evidence  could  only  bind  him. 
In  ordinary  proceedings,  in  a  Court  of  common  law, 
default  might  possibly  be  conclusive.  But,  in  these 
proceedings,  it  is  essential,  that  all  should  be  set  out, 
which  is  proved ;  because,  they  are  mostly  based 
upon  documentary  evidence.  The  facts  must  ap- 
pear palpably.  Would  the  legislature  give  a  reme- 
dy, taking  so  much  of  the  common  law  privileges 
of  defendants  away ;  and  sanction  loose  proceedings 
by  the  bank  ?  This  is  not  the  doctrine  of  the  case 
cited,  of  Logwood  vs.  The  Bank.  The  Court  there  ex- 
cluded every  thing  like  inference  or  argument.  Yet, 
here,  if  any  thing  is  sustained  against  the  defendant, 
it  must  be  alone  by  inference. 

Ellis,  for  the  bank. — The  notice  sets  out,  that  the 
bill  was  accepted  :  this  is  part  of  the  record.  Would 
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the  Court  below,  have  suffered  an  entry  of  judgment, 
without  the  proper  and  necessary  proof?  The  fact, 
that  it  has  suffered  an  entry,  denies  such  supposi- 
tion. But,  the  default  is  conclusive ;  and  estops  the 
plaintiff  from  a  denial  of  facts,  of  which  he  might 
have  availed  himself,  below. 

The  record  shows,  that  a  notice,  in  the  usual  me- 
thod, was  served  upon  Walker.  The  recital  in  the 
record,  that  it  appeared  to  the  Court,  that  the  debt 
was  due  and  unpaid,  should  have  an  influence.  A 
reasonable  construction  must  be  given  to  its  lan- 
guage; and  the  proceedings  must  be  presumed  cor- 
rect 

Taylor,  J. — The  first  assignment  of  error,  in  this 
case,  is  a  general  one,  and  the  third  is  not  sustained 
by  the  record — as  the  allegation,  in  the  notice,  that 
the  plaintiffs  below  were  the  "  holders  and  owners," 
of  the  bill  of  exchange  sued  on,  is  equivalent  to  al- 
leging, that  the  bill  was  the  property  of  the  bank. 

The  second  assignment,  therefore,  is  the  only  one 
which  will  be  considered  :  it  is  in  these  words — "The 
evidence,  in  the  Court  below,  did  not  authorise  the 
judgment  there  rendered. " 

This  was  a  summary  proceeding,  commenced  by 
notice,  and  the  judgment  was  rendered,  upon  motion 
by  default,  against  the  defendant  below,  (Walker,) 
without  pleadings,  and  without  a  jury. 

In  such  cases,  it  was  determined  by  this  Court,  in 
the  case  of  Logwood  vs.  The  Huntsville  Bank,9'  thataAia.R.23. 
nothing   will  be  presumed,  or  taken  by  intendment, 
against    the   defendant.       Therefore,  sufficient  evi- 
dence, must  appear  to  have  been  introduced  before 
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the  Circuit  Court,  to  authorise  the  judgment ;  and 
the  record  must  show^what  that  evidence  was. 

It  is  contended,  by  the  plaintiff  in  error,  that  it  is 
not  shown,  by  the  record,  that  any  proof  was  offered, 
that  Smith  &  Walker  had  accepted  the  bill. 

The  record  states,  that  a  bill  of  exchange  was  pro- 
duced in  Court,  drawn  by  Joseph  King,  bearing  date 
the  14th  June,  1829,  on  Smith  &  Walker,  directing 
and  requiring  the  said  Smith  &  Walker,  two  hun- 
dred days  after  date,  to  pay  to  Ezra  Hill  or  order, 
the  sum  of  two  thousand  dollars,  at  the  Bank  of  Mo- 
bile, for  value  received ;  which  said  bill  of  exchange 
was  indorsed  by  the  said  Ezra  Hill,  to  William  C. 
Coolidge,  and  by  him  to  John  Files,  by  him  to  J.  B. 
Cook,  and  by  him  to  the  plaintiffs.  It  then  proceeds 
to  state  the  production  of  the  certificate  of  the  pres- 
ident of  the  Bank,  that  the  bill  was  the  property  of 
the  Bank ;  the  protest  of  the  bill  for  non-payment, 
and  the  notice  to  Walker,  of  such  non-payment. — 
Th£re  is  no  intimation  of  proof  that  Smith  &  Walk- 
er had  accepted  the  bill.  Indeed  the  inference  is 
irresistible,  that  there  was  no  written  acceptance  on 
the  paper  itself;  it  is  minutely  described  by  date, 
amount,  drawer,  indorsers,  &c,  but  nothing  is  said 
about  an  acceptor.  It  is  true  that  proof  of  a  ver- 
bal acceptance,  or  of  a  written  one  upon  a  distinct 
.paper,  would  sustain  the  judgment;  but  it  does  not 
appear  that  any  such  proof  was  offered. 

It  is  insisted,  however,  for  the  defendants  in  error, 
that  the  judgment  by  default,  is  an  admission  of  the 
cause  of  action.  We  think  that  no  such  effect  can 
be  produced  by  a  judgment  by  default,  when  the  pro- 
ceedings are  of  this  summary  nature.  It  has  here- 
tofore been  decided  by  this  Court,  in  the  case  of  Ly- 
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on  vs.  The  Bank  of  Alabama,  that  the  notice  does 
not  occupy  the  place  of  a  declaration  ;  that  it  is  prin- 
cipally intended  to  bring  the  defendant  into  Court. — 
Indeed  it  can  not  be  considered  as  the  declaration, 
because  it  is  ihe  act  of  the  plaintiff,  performed  out  of 
Court — not  governed  by  the  rules  which  control  the 
pleadings  in  a  cause.  The  statute  simply  requires, 
that  notice  shall  be  given  of  the  motion  for  a  judg- 
ment, that  the  defendant  may  have  an  opportunity 
to  defend";  and  the  proceedings  in  Court  are  conduct- 
ed by  the  parties,  without  any  pleadings  whatever. 
It  follows  of  necessity,  that  the  plaintiff  must  fully 
prove  his  cause  of  action,  whether  there  be  a  judg- 
ment by  default  or  not,  to  secure  the  defendant  against 
future  liabilities.  Therefore,  because  there  is  no 
proof  in  the  record  that  Smith  &  Walker  accepted 
the  bill,  the  judgment  is  reversed  and  the  cause  re- 
manded. 


222  CASES  DETERMINED 


mays,  et  al.  vs.  hasse^l,  adm'r. 


i85Sp2nl  mays,  et  al.  vs.  iiassell.  adm'r. 

1.  Judgment  nunc  pro  tunc,  may  be  entered  upon  a  verdict,  a£- 
ter  the  expiration  of  three  years  from  the  time  of  rendering 
it — all  parties  being  in  Court. 

This  was  a  suit  upon  a  promissory  note,  prosecuted 
before  a  justice  of  the  peace  of  Montgomery  county  : 
and  was  removed  into  the  county  Court,  by  cer- 
tiorari. 

At  February  term,  1828,  of  that  Court,  the  par- 
ties appeared,  and  a  verdict  was  rendered  in  faror 
of  the  plaintiff.  Upon  this  Verdict  an  execution  was 
issued,  which  was  subsequently  superseded  by  order 
of  the  judge.  The  order  then  recited  an  entry  made 
at  November  term,  1S31,  in  the  following  words,  to 
wit — "  Hassell,  adm'r.  vs.  Mays,  et  al.,  came  the  de- 
fendants, by  Campbell  their  attorney,  and  the  plain- 
tiff, by  his  attorney ;  and  on  motion  of  said  defend- 
ants, the  execution  issued  in  this  case  is  quashed, 
there  not  being  any  judgment  to  sustain  the  same : 
and  on  motion  of  the  said  plaintiff,  by  his  attorney ; 
and  on  inspection  of  the  record  of  this  Court — it  ap- 
pearing to  the  satisfaction  of  this  Court,  that  at  the 
February  term,  18*28,  of  this  Court,  a  verdict  of  a 
jury  was  returned  in  favor  of  the  said  plaintiff,  as 
.such  administrator,  against  said  defendant,  Mays; 
and  that  the  said  cause  had  been  brought  up  to  this 
Court  by  certiorari ;  and  that  James  O.  Whipple 
and  Richard  H.  Cross,  were  sureties  to  the  bond,  at 
the  time  of  suing  out  the  said  certiorari;  and  that  by 
an  omission  of  the  clerk,  no  judgment  was  entered 
on    said   verdict — it   is  therefore  considered  by  the 
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Court,  now  here,  that  the  said  plaintiff,  as  such  ad- 
ministrator, recover  the  sum  of  thirty-four  dollars, 
his  debt, — in  the  declaration  mentioned,  and  the  fur- 
ther sum  of  eleven  dollars  interest  on  said  debt,  be- 
ing the  amount  of  the  said  verdict  against  the  said 
Mays,  and  the  said  Whipple  and  Cross  the  sure- 
ties aforesaid,  now,,  as  of  the  said  February  term, 
1828,"  &c. 

To  reverse  this  judgment,  the  defendants  prosecut- 
ed a  writ  of  error. 

Lipscomb,  C.  J. — In  this  case,  a  verdict  had  been 
rendered  by  the  jury,  but  no  judgment  was  entered 
upon  it,  till  after  the  expiration  of  three  years. — 
The  judgment  was  rendered  nunc  pro  tunc,  on  the 
verdict. 

The  only  error  relied  on  is  the  entering  up  this 
judgment  after  the  expiration  of  three  years,  from 
the  term  when  it  should  have  been  rendered.  The 
parties  were  all  before  the  Court,  as  it  appears  from 
the  record.  We  are  therefore  of  opinion,  that  ac- 
cording to  the  case  of  Wilkinson  vs.  Goldthwait*  de-aistewart 
cided  at  the  July  term,  1831,  of  this  Court,  the  judg-^9Porte,r' 
meat  must  be  affirmed. 
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1.  An  inducement,  (in  an  action,  for  words,  charging  perjury,) 
of  the  particular  trial  referred  to,  is  not  necessary  to  be  in- 
serted specially,  in  each  several  count  in  the  declaration — 
such  inducement  being  made  in  the  commencement,  and  re- 
ferred to  generally,  in  the  remaining  counts,  by  the  word, 
"  aforesaid. " 

2.  So,  a  declaration  in  slander,  upon  words  charging  one  with 
having  sworn  falsely,  before  a  justice  of  the  peace,  referring, 
in  each  count,  to  the  inducement  in  the  commencement,  by 
the  words — "N.  T.  Esquire,  aforesaid" — held,  good. 

3.  Words,  charging  one  with  having  "  sworn  a  lie,  on  a  trial,  be- 
fore Esquire  T." — actionable,  per  se — are  proof  being  made, 
that  T.  was  a  justice  of  the  peace. 

This  action  was  trespass,  on  the  case,  in  Bibb  Cir- 
cuit Court,  charging  Hill,  the  defendant  in  error,  with 
the  speaking  of  slanderous  words  of  and  concerning 
the  plaintiff. 

The  declaration,  after  the  usual  formal  commence- 
ment, charged,  that  before  the  time  of  filing  the 
same,  a  certain  controversy,  under  the  attachment 
law,  had  been  depending,  before  Nathan  Tabor,  es- 
quire, a  justice  of  the  peace,  in  and  for  the  County 
of  Bibb,  and  State  of  Alabama,  between  Riley  Kel- 
lum  and  Daniel  Canterbury — the  trial  of  which  had 
been  then  lately  had,  before  the  said  justice,  in  and 
for  the  County  of  Bibb  ;  and  on  such  trial,  the  said 
Daniel  Canterbury  had  been  and  was  examined,  as 
a  witness,  on  oath,  and  had  given  his  evidence  for 
and  on  behalf  of  the  said  Daniel  Canterbury — and 
the  said  Jesse  Hill,  well  knowing  the  premises,  but 
contriving, .  and  wickedly  and  maliciously  intending 
to  injure  the  said  Daniel  Canterbury  in  his  good  name, 
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fame  and  credit,  and  to  bring  him  into  public  scan* 
dal  and  disgrace,  &c. — and  to  cause  it  to  be  sus- 
pected and  believed  that  he  was  guilty  of  perjury ; 
and  to  subject  him  to  the  pains  and  penalties,  by 
the  laws  of  the  State  made  and  provided  in  such 
cases/'  &c—  spoke  and  published  of  and  concerning 
the  said  plaintiff,  in  reference  to  the  aforesaid  trial, 
these  false  and  defamatory  words,  to  wit :  "  You 
have  sworn  a  lie,  before  Esquire  Tabor,  [meaning 
Nathan  Tabor,  Esquire,  aforesaid,]  in  the  trial,  be- 
tween you,  [meaning  the  said  Daniel  Canterbury, 
and  Riley  Kellunj ;]  and  I,  [meaning  the  said  Jesse 
Hill,]  can  prove  it." 

The  second  count  charged  the  words,  in  the  fol- 
lowing manner,  to  wit :  "  He,  [meaning  the  said 
Daniel  Canterbury,]  has  sworn  a  lie,  before  Esquire 
Tabor,"  [meaning  Nathan  Tabor,  Esquire,  afore- 
said,] &c. 

In  the  third  count,  the  words  were  laid  as  follow : 
"  You,  [meaning  the  said  Daniel  Canterbury,]  have 
sworn  a  lie,  before  Esquire  Tabor,  [meaning  Nathan 
Tabor,  Esquire,  as  aforesaid,']  in  the  case  of  the  trial 
of  the  right  of  property :  and  I,  [meaning  the  said 
Jesse  Hill,]  can  prove  it.  You,  [meaning  the  said 
Daniel,]  are  perjured — you,  [meaning  the  said  Da- 
niel,] have  sworn  a  lie,  in  a  trial  between  you  and 
Riley  Kellum,  before  Esquire  Tabor,  [meaning  Es- 
quire Tabor  aforesaid,)  &c. 

The  fourth  count  set  out,  that  the  defendant  utter- 
ed and  published  of  and  concerning  the  plaintiff, 
these  other  false  and  defaraatoiy  words,  to  wit :  "He, 
(meaning  the  said  Daniel,)  has  sworn  a  lie,  before 
Esquire  Tabor,  {meaning  Nathan  Tabor,  Esquire9 
4  s  &p.  29 
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-aforesaid,  in  the  case  of  the  trial  of  the  right  of  pro- 
perty,) and  I  can  prove  it.  He,  (meaning  the  said 
-Daniel*)  i&  perjured.  He,  meaning  the  said  Daniel,) 
hks  sworn  a  he,  in  a  trial,  between  him  and  Riley 
Kellum,  before  Esquire  Tabor,  {meaning  Nathan  Ta- 
lor,  Esquire,  aforesaid,")  &c. 

To  this  declaration,  the  defendant  plead  the  gene- 
ral issue,  and  a  verdict  and  judgment  were  rendered, 
in  his  favor. 

During  the  progress  of  the  trial,  the  plaintiff  pro- 
ved, by  Nathan  Tabor,  an  acting  justice  of  the  peace, 
„  for  Bibb  County,  that  there  had  been  a  trial  pending 
between  the  said  plaintiff  and  one  Riley  Kellum ; 
and  that  the  defendant  said  of  the  plaintiff,  in  refer- 
ence to  that  trial,  "  he,  (the  plaintiff,)  has  sworn  a 
He,  on  a  trial  between  him  and  Riley  Kellum,  before 
Esquire  Tabor — I  can  lay  his  oath  aside,  and  will  do 
it." 

The  Court,  on  objection*  rejected  this  evidence-— 
and  ruled,  that,  to  render  the  words  actionable,  the 
particular  proceeding  to  which  they  referred,  should 
have  been  proved,  by  the  production  of  the  original 
papers.  This  opinion  of  the  presiding  judge  was 
excepted  to,  and  a  writ  of  error  taken. 

Freeman,  for  the  plaintiff  in  error,  contended,  that 
the  words  laid  in  the  declaration,  contained  a  sub- 
stantive charge  of  perjury.  Words,  are  always  to 
be  taken  in  their  usual  popular  import. — Starkie  on 
Slander,  73;  lb.  281. 

It  is  not  incumbent  on  the  plaintiff,  to  give  color 
to  the  defendant's  assertions :  if  intended  by  him,  to 
inflict  an  injury  upon  the  reputation  of  the  plaintiff, 


JUNE  TERM,  1833.  cygj 


CANTERBURY  «f  .  HILL. 


that  intention  will  best  be  shewn,  by  the  popular  use 
of  the  words  used.— 1  Stewart,  138 ;  lb,  231. 

Where  words  charge  a  perjury,  it  need  not  be 
shewn,  whether  the  one  charged,  swore  in  a  Court* 
where  false  swearing  would  be  perjury :  and,  where. 
words  are  in  themselves,  actionable,  it  is  not  neces- 
sary to  set  out  the  manner  in  which  they  wece  spo- 
ken.—12  Mass.  R.  498. 

Here  the  words  charged,  impute  perjury,  in  a  ju- 
dicial proceeding.  In  the  first  count,  we  allege,  that 
there  were  such  judicial  proceedings  pending ;  and 
that  they  were  so  pending  before  a  justice  of  the 
peace :  and,  in  the  ensuing  counts,  direct  reference 
is  made  to  the  first.  If  then,  proof  follows  this  aver- 
ment, it  is  sufficient. 

Clark,  contra. — Each  count  must  stand  by  itself: 
and,  in  each  laid  in  a  declaration,  every  material 
matter,  whether  of  inducement  or  averment,  must 
be  specially  set  out.  Here,  no  one  count,  after  the 
first,  lays  the  necessary  inducement  All  refer  to 
the  first  count.  If  this  be  sanctioned  in  practice, 
then  the  whole  declaration  is  one  count.  The  words 
only  relate  to  matters  before  "  'Squire  Tabor."  Who 
is  'Squire  Tabor  ?  Can  this  Court  undertake  to 
kaow  him  judicially  ?  The  words  "  'squire,"  and 
"justice  of  the  peace,"  are  surely  not  synonymous.— 
20  Johns.  R.  340-4;  8  lb.  109;  2  Nott  &  M'Cord, 
364. 

Again ;  there  was  no  proof  of  colloquiupa.™9  Cow- 
en,  30 ;  3  $tarkie's  Ev.  1143,  1546,  note  C. 

Taylor,  J. — Before  investigating  the  main  point 
in  this  case,  it  is  necessary  to  dispose  of  the  ques- 
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tion  which  has  been  made,  as  to  the  necessity  of  in- 
serting the  special  inducement,  that  a  suit  had  been 
tried,  and  the  plaintiff  examined  as  a  witness,  in  each 
count.  It  would  seem  to  be  reasonable,  that  the  in- 
ducement should  apply  to  the  whole  declaration :  be- 
cause, no  matter  how  different  the  words  may  be, 
which  are  charged  in  the  different  counts,  to  have 
been  spoken,  they  all  may  be  referred  to  one  trial. 
,2  Chitt,g  Accordingly  we  find  in  Chitty's  forms,a  this  special 
p.  296.  inducement  laid  previous  to  the  general  statement  of 
the  defendant's  malicious  intent,  and  each  succeed- 
ing count  beginning  with  charging  the  words  alleged 
to  have  been  spoken,  and  referring  to  the  inducement 
thus,  "did  publish  a  certain  other  false,  scandalous, 
malicious  and  defamatory  libel,  of  and  concerning  the 
said  A.  B.,  and  of  and  concerning  the  said  action 
which  had  been  depending  as  aforesaid,"  &c. 

In  the  inducement  in  the  declaration,  in  this  case, 
it  is  alleged,  that  "  a  certain  controversy  under  the 
attachment  law,  had  been  depending  before  Nathan 
Tabor,  Esquire,  a  justice  of  the  peace  in  and  for  the 
county  of  Bibb,  and  State  of  Alabama,  between  Ri- 
ley Kellum  and  Daniel  Canterbury,  the  trial  on  which 
had  been  then  lately  had  before  the  said  justice,  in 
and  for  the  county  of  Bibb,  and  on  such  trial  the 
said  Daniel  Canterbury  had  been  and  was  exam- 
ined on  oath,  and  had  given  his  evidence,  as  a  wit- 
ness," &c. 

In  each  of  the  counts  it  is  alleged,  that  the  defend- 
ant had  charged  the  plaintiff  with  having  sworn 
falsely,  in  different  words,  upon  the  triaU  between 
Kellum  and  Canterbury,  before  esquire  m  Tabor, 
M  meaning  Nathan  Tabor,  esquire,  aforesaid."  It  is 
contended,  by  the  counsel  for  the  defendant,  that 
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here  is  bo  sufficient  averment,  that  Nathan  Tabor 
was  a  justice  of  the  peace.  It  is  believed,  however, 
to  be  fully  sufficient :  the  words  "  aforesaid"  referring 
necessarily  to  the  inducement,  which  alleges,  that 
Nathan  Tabor,  before  whom  the  trial  was  had,  is  a 
justice  of  the  peace  for  Bibb  county,  and  the  words, 
"Nathan  Tabor,  esquire,  aforesaid,"  must  have  been 
intended  to  mean,  Nathan  Tabor,  a  justice  of  the 
peace,  as  aforesaid ;  and  can  be  understood  in  no  oth- 
er way.  Every  substantial  allegation  is  contained 
in  each  of  the  counts,  and  formal  defects,  if  they  ex* 
isted,  could  not  be  noticed  here. 

The  main  enquiry  is,  were  the  words  which  were 
proposed  to  be  proved,  and  which  are  charged  in  the 
fourth  count,  but  which  the  Court  would  not  permit 
to  be  given  in  evidence  to  the  jury,  without  the  pro- 
duction of  the  priginal  papers,  actionable  per  $e,  or 
with  the  addition  of  proof,  that  Nathan  Tabor  was  a 
justice  of  the  peace,  which,  it  is  admitted  by  the  bill 
of  exceptions,  was  made. 

The  words  are,  "  he  (the  plaintiff)  has  sworn  a 
lie,  on  a  trial  between  him  and  Riley  Kellum,  be- 
fore esquire  Tabor ;  I  can  lay  his  oath  aside,  and  will 
do  it." 

It  is  laid  down  in  Starkie,  on  slander,  page  78, 
that  to  say  of,  another,  that  he  is  foresworn  before  a 
justice  of  the  peace,  is  actionable ;  or  before  such  a 
person,  naming  him,  provided  it  can  be  shown,  with 
certainty,  that  he  is  a  justice  of  the  peace. 

It  is  presumable,  that  there  was  something  in  the 
cases  going  to  show,  that  the  words  were  spoken  rel- 
ative to  an  oath  administered  by  the  justice,  in  the 
discharge  of  his  official  duties.  In  this  case  such  is 
alleged  to  have  been  the  direct  charge  of  the  defend- 
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ant  against  the  plaintiff.  The  words  are,  that  he 
had  sworn  a  lie,  on  a  trial  between  him  and  Eellum, 
before  esquire  Tabor.  This  esquire  Tabor  was  prov- 
ed to  be  a  justice  of  the  peace,  therefore  it  would  be 
a  most  strained  construction  to  presume,  that  the  de- 
fendant alluded  to  something  else,  than  thft  trial  of  a 
suit  before  the  justice,  of  which  he  had  jurisdiction. 
We  can  make  no  such  presumption,  but  must  receive 
the  words  in  their  ordinary  acceptation. 

The  words  which  the  plaintiff  offered  to  prove, 
with  the  additional  evidence,  that  Tabor  was  a 
justice  of  the  peace,  were  actionable  within  them- 
selves. 

It  is  unnecessary  to  consider  the  correctness  of  the 
decision  requiring  the  production  of  the  original  pa- 
pers as  the  best  evidence  that  a  suit  had  been  pend- 
ing before  the  justice. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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1.  Where  an  order  was  made  at  one  term  for  a  change  of  venue, 
in  a  civil  case,  but  which  was  not  entered  on  the  minutes — 
held  not  error,  that  at  the  ensuing  term,  the  Court  suffered 
the  entry  to  be  made,  nunc  pro  tunc. 

2.  In  the  action  of  trespass  against  a  sheriff,  for  taking  goods, 
he  cannot,  under  the  general  issue,  show,  that  the  goods  were 
taken  as  the  property  of  the  plaintiff's  father  ;  and  that  they 
were  the  property  of  the  latter,  though  in  the  plaintiff's  pos- 
session. 

Error  to  the  Circuit  Court  of  Fayette. 

This  action,  being  trespass  for  taking  goods,  was 
brought  by  the  defendant  in  error,  in  Pickens  Circuit 
Court.  The  plaintiff  declared  against  the  defendant, 
for  that  he,  being  the  sheriff  of  that  county,  with 
force  and  arms,  seized,  took  and  carried  away,  ten 
bales  of  cotton,  of  the  property  of  the  plaintiff. — 
The  defendant  plead  the  general  issue. 

The  writ  was  issued  to  spring  term,  1828 ;  and  at 
spring  term,  1829,  the  record  showed  the  following 
order — 

"  Obadiah  Hooper  vs.  Thomas  Davis,  sheriff.— 
The  venue  in  this  case,  at  the  last  term  of  this  Court, 
upon  affidavit  of  the  plaintiff  was  ordered  to  be 
changed  to  the  county  of  Fayette;  which  order  was 
not  entered  upon  the  minutes — therefore  be  it  now 
ordered,  for  then,  that  the  venue  in  this  case  be 
changed  to  the  county  of  Fayette." 

The  venue  was  accordingly  changed,  and  the 
case  carried  to  Fayette.  At  fall  term,  1829,  of  Fay- 
ette Court,  the  defendant  appeared,  and  submitted  a 
motion  to  dismiss  the  case  from  the  records  of  that 
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Court ;  which  motion  being  denied,  the  case  was 
continued.  At  spring  term,  1832,  the  cause  came 
on  to  be  tried  in  the  Circuit  Court  of  Fayette,  and 
a  verdict  and  judgment  were  rendered  in  favor  of  the 
plaintiff. 

On  the?  trial  in  the  Court  below,  the  defendant  of- 
fered to  prove,  that  although  the  property,  for  the  ta- 
king of  which  the  action  was  brought,  was  in  the 
possession  of  the  plaintiff — yet  it  was  not  in  fact  his 
property,  but  that  of  one  Obadiah  Hooper,  sen. ;  and 
that  the  defendant  had  levied  on  it,  and  sold  the  same, 
by  virtue  of  an  execution  in  the  hands  of  the  said 
defendant,  as  sheriff,  directed  against  the  property 
of  the  said  Obadiah  Hooper,  sen.  The  Court  below 
decided,  that  this  evidence  was  not  admissible ;  and 
it  was  accordingly  rejected,  on  the  ground,  that  the 
action  being  trespass,  and  the  defendant  having  plead 
the  general  issue  alone,  could  not,  under  that  plea, 
justify  the  taking  of  the  goods,  as  an  officer — this  be- 
ing the  only  justification  attempted  by  him. 

;  The  Court  also  decided,  that*  although  the  right 
to  the  cotton  might  not  have  been  in  the  plaintiff, 
yet  if  he  was  in  possession,  he  was  entitled  to  his 
action  against  a  wrong-doer. 

The  defendant  then  offered  to  prove,  that  the  cot- 
ton was  fraudulently  placed  in  the  plaintiff's  posses- 
sion. *  But  the  Court  rejected  this  evidence,  and  rul- 
ed, that  if  the  cotton  was  the  property  of  Obadiah 
Hooper,  sen. ;  and  fraudulently  placed  in  possession 
of  the  plaintiff,  who  controlled  and  claimed  the  same, 
as  his  own  property—  he  still  had  a  right  to  his  ac- 
tion against  one,  who  tortiously  took  the  same  from 
his  possession.  All  which  matters  were  excepted 
to,  and  a  writ  of  error  taken. 
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Rose,  for  the  plaintiff  in  error. — The  statute  au* 
thorising  a  change  of  venue,  does  not  confine  the 
judge  to  an  action  in  term  time.  It  says  "at  or  be- 
fore trial  term,"  so  it  may  be  done  in  vacation.  The 
entry  cannot  be  made,  nunc  pro  tunc:  the  prejudice 
which  might  exist  at  one  time,  may  not  exist,  at  an- 
other. It  is  like  process  of  attachment;  and  re- 
quires a  renewal,  if  not  perfected  at  the  proper  time. 
The  record  shows  that  the  transcript  was  not  applied 
for  until  six  months  after  the  term  of  the  Court  had 
elapsed.  It  was  the  duty  of  the  plaintiff  to  have 
carried  the  cause  to  Fayette :  and  it  did  not  appear 
there  until  after  the  expiration  of  two  terms,  from  the 
time  when  it  might  have  been  tried.  Courts  should 
discourage  changes  of  venue  :  the  statute  is  intend- 
ed  to  reach  cases,  where  there  is  a  subsisting  preju- 
dice ;  and  such  should  be  shown  to  exist. 

As  to  the  bill  of  exceptions*  The  evidence  was 
objected  to,  because  not  specially  pleaded.  This  is 
a  case  differing  from  those,  where  such  a  rule  ob- 
tains. The  case  in  2  Stewart  350,  raised  a  question 
as  to  a  fraudulent  conveyance,  alone.  Here  the  dec- 
laration alleges  property  only,  not  possession.  Now 
how  could  the  defendant  justify,  without  admitting 
the  allegations  in  the  declaration  ?  This  allegation 
is,  that  the  property  was  that  of  the  plaintiff;  and  to 
have  justified,  would  have  been  to  admit  this  fact. — - 
The  '  plaintiff  having,  therefore  omitted  to  allege  a 
possession,  relieved  us  from  a  special  plea. 

Again,  a  justification  can  only  be  for  a  taking  of 
the  property  of  the  defendant  named  in  the  process. 
Cro.  Eliz.  329. 

4  s.  &  p.  30 
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Ellis,  contra — On  the  first  point  the  objection  is 
wholly  untenable.  The  objection  to  the  change  of 
venue  should  have  been  made  in  Pickens.  We  are 
bound  to  presume,  that  the  Court  had  sufficient  evi- 
dence to  authorise  the  judgment,  nunc  pro  tunc:  but 
all  this  is  waived — there  were  many  continuances  in 
Fayette;  and  when  tried,  it  was  upon  the  merits — 
both  parties  being  present. 

As  to  the  second  ground ;  it  is  clearly  settled,  in 
the  case  of  Harrison  vs.  Davis,  2  Stewart  350.  The 
action  of  trespass  is  not  brought  to  recover  the  value 
of  the  property,  but  for  an  injury  to  the  possession. 
In  England,  it  is  by  special  statute  that  officers  are 
allowed  to  give  special  matter  in  evidence  under  the 
general  issue — we  have  no  such  statute  here. 
■ 

Saffold,  J. — The  action  was  trespass,  for  taking 
and  carrying  away  ten  bales  of  cotton,  the  property 
of  the  plaintiff. 

Two  questions  are  presented  for  revision  by  the 
assignments  of  error,  now  relied  on. 

.1.  Was  it  competent  for  the  Circuit  Court  to  grant 
an  order,  nunc  pro  tunc,  for  a  change  of  venue,  at 
the  next  succeeding  term  after  the  showing,  and 
first  order  were  made ;  the  change  of  venue  not 
having  been  entered  on  the  minutes,  at  the  previous 
term.? 

For  the  plaintiff  in  error,  who  was  defendant  be- 
low, it  is  insisted,  that  his  motion  to  dismiss  the  cause, 
made  in  Pickens  at  the  first  term  after  it  was  enter- 
ed there,  should  have  prevailed,  because  it  had  been 
illegally  made.  That  like  an  attachment,  the  cause 
for  the  change  may  have  ceased  to  exist  prior  to  the 
second  term,  when  the  order  was  consummated ;  al- 
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so,  that  the  circuit  judge  was  authorised  by  law,  to 
order  the  change  in  vacation,  as  well  as  in  term  time; 
and  for  the  plaintiff's  delay  in  obtaining  it,  and  filing 
the  proceedings  in  the  Court  of  Pickens,  his  suit 
should  have  been  dismissed. 

The  motion  and  supposed  order  for  the  change 
having  been  made  at  the  appearance  term,  the  order 
nunc  pro  tunc,  was  granted  at  the  first  trial  term.-— 
Though  the  judge  in  the  recess,  had  authority  to  act, 
the  election  is  clearly  given  to  the  party,  to  make  his 
application  to  the  Court  in  session.  As  he  did  this 
in  due  time,  and  on  a  showing  then  deemed  suffi- 
cient, and  not  now  questioned,  and  as  the  change  was' 
allowed,  he  should  not  suffer  from  the  neglect  of  the 
clerk  to  enter  the  order  on  the  minutes.  The  prob- 
ability, that  the  cause  for  the  change  may  have  ceas- 
ed within  the  six  months,  is  only  the  same  that  it 
would  have  been,  had  the  order  been  perfected  at  the 
first  term.  If  the  order  had  been  at  first  completed, 
and  then  the  cause  had  ceased,  the  idea  of  remand- 
ing would  never  have  suggested  itself.  After  the 
second  term,  when  the  papers  were  subject  to  re- 
moval, no  default  or  unnecessary  delay  in  the  trans- 
fer of  the  proceedings,  is  imputed  to  the  party  ob- 
taining the  change.  Hence  we  think,  there  was  no 
error  in  overruling  the  motion  to  dismiss. 

The  second  question  is,  whether  under  the  general 
issue  in  trespass — there  being  no  other — the  defen- 
dant should  'have  been  permitted  to  introduce  evi- 
dence of  his  having  taken  the  property  by  virtue  of 
an  execution  against  the  father  of  the  then  plaintiff, 
who  was  in  fact  the  true  owner  of  the  property, 
though  it  was  in  the  possession  c  the  r  tontiff,  and 
held  as  his  own  ? 
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Without  entering  into  a  re-investigation  of  the 
doctrine,  it  is  sufficient  to  say,  the  former  decision  of 
^  Stewart ^jg  Court  in  the  c<*se  of  Harrison  vs.  Davis?  is  de- 
cisive of  this  question.  We  think  the  attempt  of 
the  counsel  to  distinguish  this  case  from  that,  was 
unsuccessful.  It  was  there  held,  that  in  trespass  for 
taking  goods  from  the  plaintiff's  possession,  the  de- 
fendant can  not,  under  the  general  issue,  introduce 
evidence,  that  the  sale,  under  which  the  plaintiff  holds, 
is  fraudulent.  "That  one  who  commits  a  trespass 
on  property  in  the  possession  of  another,  who  claims 
to  be  the  absolute  or  qualified  owner,  can  neither  jus^ 
•tify  or  palliate  the  trespass,  by  proving,  that  the  os- 
tensible owner,  claims  and  holds  the  property  under 
a  fraudulent  sale  from  a  third  person,  between  whom 
and  the  defendant  there  is  no  privity  of  interest  or 
connection  of  title."  It  is  equally  clear,  that  a  jus- 
tification in  trespass,  that  the  defendant  acted  by  vir-» 
tue  of  a  legal  process,  as  an  officer,  must  be  specially 
pleaded,  and  can  not  be  given  in  evidence  under  the 
general  issue. 

We  we  unanimous  in  affirming  the  judgment, 
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1.  At  common  law,  an  execution,  bearing  a  regular  date,  ante- 
rior to  the  death  of  a  defendant,  (though  the  date  be,  by  rela- 
tion, back,)  might  have  been  received  by  the  officer,  after  the 
death  of  the  defendant,  and  levied  on  the  goods  of  the  estate, 
and  the  same  sold,  without  making  the  personal  representa- 
tive a  parfy. 

2.  If,  however,  the  personal  representative  had  been  made  a  par- 
ty to  the  execution,  without  a  revival  of  the  judgment,  by  scirt 
facias,  against  him,  it  seems  such  execution  would  be  void. 

3.  Semble — In  this  State  if  no  execution  issues  upon  a  judgment, 
until  after  the  expiration  of  a  year  and  a  day,  from  the  time 
rendered;  or,  if  not  sued  out  before  the  death  of  a  defendant-^- 
in  either  case,  an  execution  taken  out,  without  a  revival  by 
scire  facias ,  might  be  considered  irregular. 

4.  In  the  event,  however,  of  the  death  of  a  defendant,  after  ex- 
ecution has  begun,  it  seems,  that  no  revival  against  the  persor 
nal  representative  would  be  essential,  where  regular  execu- 
tions have  preceded  his  death;  and  a*lien  has  been  kept  up 
and  continued,  from  the  first  execution  to  the* last. 

5.  For,  it  seems,  also,  that  in  cases,  where  an  execution  is  re- 
turned to  the  proper  term,  and  the  clerk,  within  a  reasonable 
time,  (consistent  with  his  other  duties,)  issues  an  alias  or  phi* 
ries,  regularly,  thereon;  any  lien,  which  may  have  been  ac- 
quired by  the  original  execution,  is  transferred  from  it,  (by 
such  regular  issues,)  to  such  alias  or  pluries;  and  is  thus  con- 
tinued and  preserved. 

6.  Where,  however,  executions  have  not  regularly  issued,  from 
term  to  term,  so  as  to  keep  up  the  lien,  acquired  on  an  origi- 
nal ji.fa.;  and  rights  have  been  obtained,  by  third  persons, 
to  property,  in  the  possession  of  a  defendant,  while  the  first 
execution  was  in  tho  sheriff's  hands — it  is  competent  for  stran- 
gers to  take  advantage  of  the  loss  of  the  lien. 

7.  But  Semble,  where  executions  are  taken  out  upon  a  judgment, 
obtained  in  one's  life  time,  which  are  regularly  issued  and  re- 
turned; and,  after  the  defendant's  death,  a  subsequent  exe- 
cution is  issued  and  levied  upon  property  which  the  defen- 
dant may  have  had  in  his  possession  before  his  death — a  lien 
is  acquired,  which  the  death  of  the  defendant  does  not  de- 
stroy— so  as  to  vest  the  property  in  his  personal  representa- 
tive. 

ft.  And  where  such  an  execution  thus  regularly  preceded,  is  is* 
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sued  after  the  death  of  the  defendant,  (though  it  might  be  ir- 
regular,) yet  it  is  not  void,  but  voidable  only;  and  can  not  be 
questioned  by  a  stranger. 
9.  So,  it  seems,  aplunes  execution  issued  upon  a  judgment  ob- 
tained in  the  life  time  of  a  defendant,  and  which  has  been  re- 
gularly preceded  by  alias  and  original — both  returned  nulla 
bona;  is  not  void,  because  issued  after  the  defendant's  death. 

Error  to  the  Circuit  Court  of  Blount. 

In  this  case,  Horn,  the  defendant  in  error,  having 
laid  claim  to  certain  slaves,  levied  on,  under  execu- 
tion at  law,  as  of  the  estate  of  one  Hanby,  the  regular 
proceedings  under  the  statute,  were  instituted,  to  try 
the  right  of  property. 

Collingsworth,  the  plaintiff  in  error,  having,  in 
the  lifetime  of  Hanby,  to  wit,  at  Spring  term,  1824, 
of  Blount  Circuit  Court,  recovered  judgment  against 
him,  executions  were  regularly  issued  thereon,  and 
duly  returned  nulla  bo?ia. 

In  1826  Hanby  departed  this  life;  and  Horn,  the 
defendant  in  error,  qualified  as  his  administrator;  but 
was  subsequently  removod,  and  the  sheriff  invested 
with  the  appointment.  After  the  death  of  Hanby 
a  pluries  execution,  upon  the  subsisting  judgment 
against  him,  was  issued,  and  levied  upon  two  slaves. 
"  Horn  having  filed  an  affidavit,  that  the  slaves  were  his 
property,  the  claim  came  on  to  be  tried  before  the 
Circuit  Court  of  Blount,  at  April  term,  1831. 

These  facts  appearing  in  evidence,  the  Circuit 
Court  charged  the  jury,  that  the  fact,  that  the  exe- 
cution, levied  upon  the  slaves,  had  issued  after  the 
death  of  Hanby,  rendered  the  execution  void.  Un- 
der this  charge,  the  jury  rendered  a  verdict  in  favor 
of  the  defendant;  and  the  plaintiff  in  execution,  ha- 
ying excepted,  took  a  writ  of  error  tp  this  Court, 
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Peck,  for  the  plaintiff  in  error — Campbell,  contra. 

Saffold,  J. — The  contest  arose  on  the  trial  of  the 
right  of  property,  levied  on  by  execution,  and  claim- 
ed pursuant  to  the.  statute. 

The  plaintiff  in  error,  in  1824,  recovered  judgment 
against  Gabriel  Han  by,  on  which  executions  were 
regularly  issued,  up  to  the  time  of  the  levy,  in  1828; 
upon  all  of  which  executions,  the  sheriff  had  made 
returns  of  nulla  bona,  except  the  last,  which  was  le- 
vied on  the  property  in  question. 

The  defendant,  Han  by,  died  in  1826.  Horn,  the 
claimant  of  the  property,  was  appointed  administra- 
tor, and  was  removed.  The  sheriff,  who  made  the 
levy,  received  his  appointment  before  the  levy  was 
made,  and  then  was  administrator. 

These  circumstances  appearing  on  the  trial,  the 
Court  charged  the  jury,  that  the  execution  having 
issued  after  the  death  of  Hanby,  it  was  void. 

The  property  in  question  consisted  of  two  slaves. 
Under  the  charge  given,  the  jury  found  the  proper- 
ty not  subject  to  the  execution. 

This  charge  is  assigned  as  the  cause  of  errror. 

The  case  presents  the  questions — 

1st.  Was  a  revival  of  the  judgment  necessary  un- 
der the  circumstances  of  the  case,  by  a  scire  facial 
against  the  administrator? 

2d.  If  it  was,  had  the  claimant  of  the  property, 
he  being  neither  party  nor  privy  to  the  judgment,  a 
right  to  claim  advantage  of  the  failure  to  revive? 

A  statute  exists  in  this  State,  relative  to  liens  by 
execution ;  but  which  being  of  a  date  subsequent  to 
these  proceedings,  may  be  left  entirely  out  of  view, 
in  the  consideration  of  this  case.     The   question* 
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must  be  determined  with  reference  to  the  common 
law,  and  the  statute  of  1826,  entitled  "an  act  con- 
cerning executions,  and  for  the  relief  of  insolvent 
debtors;"  the  8th  section  of  which  provides,  "that 
no  writ  of  fieri  facias,  or  other  writ  of  execution, 
shall  bind  the  property  of  the  goods  against  which 
such  writ  is  sued  forth,  but  from  the  time  that  such 
writ  shall  be  delivered  to  the  sheriff,  under  sheriff, 
coroner  or  other  officer,  to  be  executed;  and  for  the 
better  manifestation  of  such  time,  such  sheriff,  coro- 
ner, or  other  officer,  his  deputy  or  agent,  shall  upon 
the  receipt  of  any  such  writ,  without  fee  for  doing 
the  same,  indorse  upon  the  back  thereof,  the  day 
of  the  month  and  the  year  when  he  received  the 
same,"  &c. 

The  distinction  has  been  assumed  in  argument, 
and  in  the  opinion  of  the  Circuit  Court,  between 
void  and  voidable  process,  that  the  former  may  be 
resisted  and  set  aside  by  any  person  against  whom  it 
is  attempted  to  be  used ;  the  latter  only  by  parties 
and  privies:  and  it  is  contended,  that  this  fi.  fa.  was 
void,  consequently  that  the  claimant  of  the  property 
could  successfully  resist  its  supposed  lien,  on  that 
ground. 

It  is  conceded,  that  executions,  by.  the  common 

law,  bound  the  goods  and  chattels  of  the  defendant 

from  their  test ;  but  by  the  statute  referred   to,  the 

lien  attaches  only  upon  the  delivery  of  the  execution 

to  the  proper  officer,  for  collection.     In  the  case  of 

*7  Dwn. Bragner  vs.  Langmead*  the    Court  of  Kings  Bench 

&East,20held,  pursuant  to  the  current  English  doctrine,  that 

a  judgment  signed  in  any  part  of  the  term,   or  the 

\   subsequent  vacation,  relates  back  to  the  first  day  of 

the  term,*  notwithstanding  the  death  of  the  defendant, 
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before  judgment  actually  signed :  and  an  execution 
might  be  taken  out  upon  it,  tested  the  first  day  of 
the  term. 

Lord  Kenyan,  in  delivering  the  opinion,  said,  they 
were  bound  by  the  current  of  authorities,  all  speak- 
ing the  same  language :  that  in  every  case  which 
had  occurred,  it  had  been  held,  "that  the  execution 
may  relate  back  to  the  first  day  of  the  term,  though 
the  defendant  died  before  execution  actually  taken 
out,  unless  something  be  done,  in  the  interim,  to 
shew  an  incongruity  in  the  proceedings — as  was 
done  in  the  case  of  Heapy  vs  Parris. 

In  explaining  the  incongruity  in  the  case  last 
mentioned,  and  in  reconciling  it  with  the  principles 
by  which  that  Court  had  uniformly  been  governed, 
he  said — "  There  the  plaintiff  did  not  sue  out  execu- 
tion tested  on  a  day,  prior  to  the  death  of  the  defen- 
dant, as  he  might,  perhaps,  have  done,  so  that  it 
might  have  legal  relation ;  but  the  execution,  sued 
out  after  the  death,  bore  test  on  a  day  posterior  to 
the  defendant's  death — and,  consequently,  that  the' 
execution  was  irregular." 

The  same  doctrine  is  maintained  in  Cortiyn's  Di-  '  * 
gest,  vol.  4:  p.  247,  (title  Executions,  D.  2.)  There, 
reference  is  also  made,  to  the  English  statute,*  "that^Car^ 
no  scire  facias,  or  other  writ  of  execution  shall  bind 
the  property  of  the  goods,  but  from  the  time  such 
writ  shall  be  delivered  to  the  sheriff,  &c.  to  be  exe- 
cuted; who,  on  the  receipt  of  it  shall  indorse  the 
day  of  his  receiving  the  same." 

It  is  also  said,b  if  a  fieri  facias  be  tested  before  the  2^om'm' 
death  of  the  defendant,  and  delivered  to  the   sheriff, 
after  his  death,  it  may  be  executed  upon  goods  in  the 
hands  of  the  executor  or  administrator. 
4s  &p.  31 
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»29Car:250  Againa —  if  execution  be  taken  out,  after  the 
death  of  the  defendant  against  his  executor  or  admi- 
nistrator, without  a  scire  facias,  it  is  void.  These 
principles  r  est  on  the  authority  of  early  English 
cases;  and  are  not  considered,  when  properly  under- 
stood, irreconcileable  with  each  other,  or  with  the 
modern  doctrine. 

The  correct  rule  of  the  common  law  is  believed 
to  be,  that  an  execution,  bearing  a  regular  date,  an- 
terior to  the  death  of  the  defendant,  (though  the  date 
be  by  relation  back,)  may  be  received  by  the  sheriff, 
after  the  death  of  the  defendant,  levied  on  the  goods 
of  the  estate,  and  the  same  may  be  legally  sold, 
t6Bac.Ab.  without  making  the  personal  representative  a  party.b 
But,  if  such  representative  be  made  a  party  to  the 
execution,  without  a  revival  of  the  judgment,  by  a 
scire  facias  against  him,  (as  in  the  last  case  referred 
to  in.  Corny n,)  the.  process  may  be  void,  when  it 
would  have  been  regular,  had  it  been  taken  only  a- 
gainst  the  goods  of  the  deceased,  as  though  he  had 
been  living. 

By  another  statute,  in  force  in  this  State,  it  is  di- 
rected, "  that  all  writs,  returnable  to  any  Court  of  re- 
cord shall  bear  test  on  the  day  on  which  the  same 
«Aik.  Dig. shall  be  issued.0  This  requisition  is  conceived  to 
apply  to  executions,  as  well  as  to  other  process— con- 
sequently, the  doctrine  of  relation  to  the  previous 
term,  or  the  first  day  of  the  term,  does  not  apply  to 
our  jurisprudence. 

But,  whether  this  fiction  can  have  any  effect,  as 
respects  the  hen  of  the  execution,  or  the  legality  of 
the  process,  may  well  be  questioned.  -It  is  a  ques- 
tion, however,  which  can  have  no  material  influence 
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in  this  case — in  as  much  as  the  original^/?,  fa.  bore 
bore  date  long  before  the  death  of  the  defendant;  and 
the  pluries  fi.  fa.,  by  virtue  of  which,  the  levy  was 
made,  bore  date  long  after  the  death.  The  material 
inquiry,  then,  is,  whether,  after  execution  had  com- 
menced, by  the  regular  issuance  and  return  oi  nulla 
bona,  on  the  original  and  alias,  before  the  death  of 
the  defendant,  the  plaintiff  had  a  right  to  continue 
to  sue  out  further  writs  of  execution,  after  the  return 
of  the  former,  without  a  revival  of  the  judgment  a- 
gainst  the  administrator.  It  has  been  shewn  that  the 
lien  of  executions  on  the  goods  and  chattels  of  de- 
fendants, is  substantially  the  same,  under  the  En- 
glish and  Alabama  statutes.  The  date  of  the  lien 
under  each,  relates  to  the  time  of  .the  delivery  of  the 
execution  to  the  proper  officer,  to  he  executed. 

The  principle  may  be  assumed,  for  it  is  not  un- 
derstood to  be  contested,  that  if  execution  be  not  ac- 
tually sued  out,  within  a  year  and  a  day  after  the 
judgment  has  been  rendered ;  or  if  not  sued  out  be- 
fore the  death  of  the  defendant — in  either  case,  it  is 
irregular  to  take  it  out,  without  a  previous  revival 
of  the  judgment,  by  scire  facias;  and  in  the  latter 
case,  the  revival  must  be  against  the  executor  or  ad- 
ministrator. But,  it  does  not  follow,  that  in  the  event 
of  the  death  of  a  defendant,  after  execution  has  be- 
gun, that  such  revival  of  the  judgment  is  necessary. 
The  necessity  can  only  exist,  on  the  principle  that  the 
alias  or  pluries  fi.  fa.  though  regularly  continued, 
do  not  retain  the  lien  on  the  defendant's  property, 
from  the  time  of  the  delivery  of  the  first  execution 
to  the  officer.  This  would  deny  them  any  legality 
or  virtue,*  derived,  by  relation  to  the  original  fi.  fa.; 
which,  and  also  the  alias,  in  this  case,  were  issued 
and  delivered  in  the  life-time  of  the  defendant. 
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•3Dessaus.  The  case  of  Brown  vs.  Gillilandf  involved  this 
'  doctrine.  Brown,  as  executor  had  made  sale  at  auc- 
tion, of  slaves,  belonging  to  the  estate  of  his  testator. 
There  were,  at  the  time,  executions  in  the  sheriff's 
office,  agaist  the  testator,  which  remained  unsatisfied, 
and  on  which  there  had  been  returns  of  nulla  bona. 
..  The  purchaser  refused  to  pay  the  purchase  money, 
unless  it  should  be  applied  to  the  discharge  of  the  ex- 
ecutions, so  as  to  secure  his  title.  The  executor  con- 
tended, the  negroes  were  not  bound  by  the  execu- 
tions, because  they  had  been  acquired  by  the  testator, 
after  the  executions  had  been  returned. 

The  suit  in  Chancery  was  instituted  for  the  guid- 
ance and  safety  of  the  parties,  and  was  considered 
amicable.  The  question  then  was,  whether  the  lien 
of  an  execution  was  confined  to  such  goods,  only,  as 
belonged  to  the  debtor  at  the  time  when  the  writ 
was  lodged;  or  whether  it  extended  to  goods  acquir- 
ed by-tym)  afterwards? 

Judge  Thompson,  in  the  Circuit  Court,  decreed  a 
specifiic «£ecution  of  the  contract.  He  said,  "he 
considered  such  an  execution  precisely  as  if  it  never 
*had  issued,  in  as  much  as  there  were  no  effects  on 
which  it  could  have  attached,  and  of  course  could 
have  no  binding  efficacy."  That  "  the  execution 
was  defunct  previous  to  the  acquisition  of  the  pro- 
perty ;  and  it  would  be  in  vain  to  say  a  non-existing 
,  thing  can  possess  existing  powers."  On  appeal, 
however,  to  the  revising  tribunal,  this  doctrine  was 
overruled,  and  the  decree  reversed*  on  the  ground/ 
th&t  the  executions  bound  the  property,  and  that  a 
good  title  could  not  be  made  to  the  purchaser.  In 
this  opinion  the  Court,  consisting  of  four  judges,  was 
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unanimous.  The  reasoning  of  the  Court  was,  "  that 
every  debt,  as  soon  as  contracted,  vests  in  the  cred- 
itor, a  right  to  be  paid  out  of  any  part  of  the  debt- 
or's estate;  and  while  only  a  chose  in  action,  it  has 
an  inchoate  lien  on  all  his  property,  whether  acquir- 
ed before  or  after  the  contract.  When  sued,  there- 
fore, and  the  right  is  consummated  by  a  judgment 
and  execution,  the  general  lien  of  both  becomes  per- 
fect, and  should  continue  to  charge  not  only  the  ex- 
isting property  of  the  debtor,  but  also  to  attach  on 
all  his  future* acquisitions.  If  indeed  (say  they)  an 
execution  becomes  dormant,  it  must  be  revived  by  a 
scire  facias,  before  it  can  have  active  operation ;  but 
its  binding  quality,  like  that  of  a  judgment,  contin- 
ues until  it  is  satisfied,  or  until  length  of  time 
furnishes  sufficient  ground  for  presuming  satisfac- 
tion." 

It  is  however  necessary  to  observe,  that 
tion  in  this  case  is  not^  whether  the  defenj 
perty  was  bound  from  the  delivery  of  the 
fa.  to  the  sheriff  to  be  executed ;  or  whetj 
from  the  delivery  of  -the  pluries  on  whicl: 
was  made.  Indeed,  it  does  not  appear  ths 
ference  in  the  lien,  whether  from  the  one  datl^ 
other,  was  considered  in  the  least  material;  But  the 
question  is,  whether  the  pluries  f.  fa.  was  void,  and 
subject  to  resistance  by  a  third  person,  whose  rights 
were  incidentally  involved  ?  On  the  former  question, 
the  case  of  Brown  vs.  Gilliland,  is  an  authority  sus- 
taining the  lien  from  the  earliest  date ;  and  this  doc- 
trine I  consider  best  supported  by  reason  and  author- 
ity. There  are,  however,  some  contrary  decisions  in 
respect  to  contests  arising  between  different  plaintiffs 
in  execution.     In  the  case  of  Tabb  vs.  Harris?  then. 29. 
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sheriff  had  two  writs  of  fi.  fa.t  in  favor  of  different 
plaintiffs,  against  the  same  defendant.  The  execu- 
tion last  received  was  in  favor  of  one  who  had  pre- 
viously had  other 'writs  issued  on  his  judgment,  but 
which  had  been  returned  nulla  bona.  Money  being 
now  made  on  the  executions,  but  not  sufficient  to  sat- 
isfy both,  the  question  arose,  which  should  be  pre- 
fered.  The  Court  ruled,  that  where  several  execu- 
tions issue  against  the  same  defendant,  the  sheriff  is 
bound  to  satisfy  that  execution  first,  which  is  first 
delivered  to  him.  That  as  between  plaintiffs  in  ex- 
ecution, a  former  execution  not  levied  and  returned, 
does  not  create  a  lien  to  the  exclusion  of  the  second 
creditor,  who  delivers  his  execution  when  the  sher- 
iff had  no  other  Against  the  debtor. 

That  Court  seems  to  have  recognised  a  distinction 
in  respect  to  liens  by  executions,  where  the  contest  is 
between  the  different  plaintiffs  therein,  and  where  it 
is  between  one  of  them,  and  a  purchaser  from  the  de- 
fendant himself.  In  the  former  case,  they  deny  any 
relation  back  to  the  delivery  of  the  original  ft.  fa.  as 
directed  by  statute,  or  to  the  test,  according  to  the 
doctrine  of  the  common  law.  They  say,  "the  com- 
mon law,  regardful  of  the  interest  of  plaintiffs,  and 
to  preserve  it  against  the  fraudulent  acts  of  defend- 
ants, ia  alienating  their  goods,  made  writs  of  execu- 
tion have  relation  to  their  test,  and  bind  the  estate  of 
defendants  from  that  time;  so  that  if  they  should 
sell  their  goods,  thereafter,  they  might  be  taken  in 
execution  in  whose  hands  they  might  come.  But, 
as  between  plaintiffs  in  execution,  the  common  law 
knew  no  partiality,  and  created  no  lien  in  favor  of 
one,  in  prejudice  to  that  of  another." 

I  can  not  perceive  the  force  of  these  remarks,  or 
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the  virtue  of  the  impartiality  here  inculcated. — - 
There  would  appear  to  be  no  sufficient  reason,  why 
a  bona  fide  purchaser  from  the  defendant,  after  his 
property  has  become  bound  by  an  execution,  should 
occupy  a  less  favorable  position,  than  that  of  a  plain- 
tiff in  a  subsequent  execution,  placed  in  the  hands 
of  the  sheriff  after  the  property  had  become  so  bound. 
In  a  subsequent  case  in  the  same  Court,  Daniel  vs. 
Cochran's  admWsf  the  question  was  similar  to  that*  *r  Bibb 
in  the  former.  There  the  same  Court  said,  "  we  can 
perceive  no  principle  upon  which  the  lien,  created  by 
an  execution,  can  be  continued  in  virtue  thereof,  af- 
ter its  return  day."  But  they  add,  "the  lien,  in- 
deed, might  be  continued  at  common  law,  by  contin- 
uing the  executions ;  and  may,  since  the  statute,  by 
delivering  a  new  execution  into  the  hands  of  the 
sheriff,  at  the  same  time  the  former  is  returned ;  or 
rather  we  ought,  in  strict  propriety,  to  say,  that  an 
uninterrupted  succession  of  liens  might  be  thus  kept 
up." 

These  latter  positions  I    construe  into  an   aban-  % 

donment  of  so  much  of  the  principle  of  the  former 
decision,  as  denied  the  existence  of  prior  liens  as 
between  executions.  The  latter  decision  admits, 
that  .the  defendant's  property  is  bound  from  the  de- 
livery of  the  first  fi.  fa.  and  that  the  lien  may  be 
transferred  from  a  prior  to  a  subsequent  writ ;  that 
it  may  be  continued  at  common  law,  by  the  renewal 
of  the  executions  in  due  time — that  in  this  way,  an 
uninterrupted  succession  of  liens  may  be  preserved. 

The  return  of  one  fi.  fa.  and  the  issuance  and 
delivery  of  another,  on  the  same  judgment,  are  acts 
falling  within  the  official  duties  of  the  clerk  and 
sheriff:  why  should  the  lapse  of  a  few  days,  at  the 
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.return  term,  when  these  acts  must  be  done,  create  a 
forfeiture  of  the  lien  ?  To  prevent  it,  shall  the  clerk, 
in  anticipation  of  a  return  of  nulla  bona,  have  an 
alias,  or  pluries,  ready  to  exchange  with  the  sheriff, 
at  the  moment  he  makes  his  return  ;  or  shall  the 
sheriff  show  the  execution  containing  the  return,  in- 
tended to  be  made,  and  stand  by,  holding  the  execu- 
tion, until,  the  clerk,  (laying  aside  all  other  business) 
can  prepare  the  alias,  so  that  there  shall  be  no  in- 
tervening space  between  the  actual  return  of  one, 
and  receipt  of  the  other.  I  think  it  more  just  and 
rational,  and  the  course  best  supported  by  authority, 
to  require  only,  that  the  original  shall  be  returned  to 
thfe  proper  term — then  as  soon  as  may  be,  consistently 
with  his  other  duties,  the  clerk  shall  issue  the  alias 
v   or  pluries. 

If  the  plaintiff  does  not  interfere,  to  the  contrary, 
(but  which  he  may  do,  at  his  peril,)  and  if  the  re- 
newal be  made  in  -a  reasonable  time,  the  lien  shall 
shall  be  transferred  from  the  original,  to  the  alias  and 
pluries,  as  a  continued  execution,  on  the  same  judg- 
ment, and  thereby  be  preserved. 

The  principle  of  the  decision,  in  the  case  of  Epps 
*2Caii  —  vs.  Randolph?  which  has  been  cited  to  the  contrary, 
does  not  affect  this  question. 

But,  I  now  recur  to  the  true  question,  whether  or 
not  the  pluries  fi.  fa.  was  void,  and  subject  to  resis- 
tance from  a  third  person  ?  Let  it  be  conceded  for 
the  present,  that  in  consequence  of  the  death  of  the 
defendant,  there  was  the  same  necessity  for  a  renew- 
,  al  of  the  judgment  by  scire  facias,  that  there  is  in 
cases  where  no  execution  has  issued  within  a  year 
and  a  day  after  judgment — then  what  would  be  the 
effect? 


JUNE  TERM,  1833.  249 


COLLINGSWORTH  0«.  HORN. 


In  Jackson  vs.  Delancy,*  it  was  held,  that  a  scire*** lJj}hn*' 
facias,  to  revive  a  judgment,  irregularly  issued ;  or  an 
execution  issued  after  a  year  and  a  day,  without  a 
scire  facias,  is  voidable  only,  and  can  not  be  called 
in  question,  in  a  collateral  action,  so  as  to  defeat  the 
title  of  a  purchaser,  under  the  execution ;  nor  can 
such  execution  be  avoided,  after  the  lapse  of  twenty 
years,  even  on  a  direct  application  for  that  pur- 
posed R.270—  8 

The  remedy  against  an  execution,  merely  voida*$£**4a 
blet  far  want  of  a  renewal  of  the  judgment,  by  sctre*™  u®£ 
facias,  must   be  the  same,  whether  the  necessity  for 2 Bay, m 
the  renewal  arose  from  the  death  of  a  party,  or  from  . 
lapse  of  time,  after  judgment  obtained.     There  would 
appear  to  be  no  satisfactory  reason,  for  any  difference. 
If  the  defendani  in  execution   or  his   representative 
chooses  to  acquiesce  in  the  irregularity,  because  the 
effect  is  substantially  the  same,  and  costs  are  there- 
by avoided — or  for  any  other  cause;  and  if  the  ef- 
fect of  the  judgment  or  execution,  with,  or  without 
a  renewal  of  the  former,  be   the  same,  with  respect 
to  the  rights  of  third  persons,  surely  there  can  be  no 
reason   for  permitting  them  to  delay  and  hinder  the 
execution,  for  any  matter  exclusively  concerning  the 
parties  to  the  writ,  and  entirely  indifferent  to  those 
claiming  advantage  of  the  irregularity. 

Should  a  case  occur*  where  rights  have  accrued 
to  third  persons,  which  would  be  affected  by  a  lien, 
existing  from  the  date  of  the  original  fi.  fa  ;  but  not 
from  that  of  the  alias  or  pluries;  and  the  lien  has, 
by  law,  been  forfeited  or  discharged,  by  any  subse- 
quent event,  and  which  would  appear  from  the  writs, 
if  regular,  then,  I  admit,  that  such  third  persons,  (the 
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claimant  of  property,  for  instance,)  may  insist  on  the 
forfeiture  or  discharge,  and  demand  the  same  sub- 
stantive rights,  as  if  the  proceedings  had  been  regu- 
lar— that,  in  such  case,  if  the  claimant's  title  to  the 
property  accrued  subsequent  to  the  delivery  of  the 
original^/?,  fa.,  but  prior  to  that  of  the  alias  or plu- 
ries;  and  the  lien  had  been  lost  by  the  death  of  the 
defendant,  or  failure  to  revive  the  judgment,  by  scire 
facias,  or  to  renew  the  writs  of  execution,  regularly, 
from  term  to  term,  so  as  to  preserve  the  lien  from  the 
first  to  the  last,  the  claimant  would  have  been  enti- 
tled to  the  benefit  thereof;  and  the  Court  should  have 
instructed  the  jury,  that  the  plaintiff's  lien  related 
only  to  the  date  of  the  delivery  of  the  alias  or  plu- 
ries,  (as  the  case  may  have  been,)  not  to  the  delive- 
ry of  the  original. 

If,  by  reason  of  the  death  of  the  defendant,  after  judg- 
ment, and  before  the  issuance  of  the  original  f.  fa.,  it 
had  become  necessary  to  revive  the  judgment,  making 
the  personal  representative  a  party,  and  this  had  not 
been  done,  the  effect  would  have  been  different: 
then,  the  property  being  free  from  any  lien,  or  in- 
cumbrance, the  law  would  have  vested  the  special 
title  in  the  executor  or  administrator,. and  an  execu- 
tion against  the  decedent,  could  not  reach  the  pro- 
perty. 

But,  as  already  remarked,  such  are  not  the  facts  of 
this  case.  The  judgment  had  been  obtained,  and 
the  original  and  subsequent  fi.  fa.  had  been  issued 
and  placed  in  the  hands  of  the  sheriff,  to  be  execut- 
ed, in  the  life-time  of  Han  by,  the  defendant ;  and 
the  executions  had  been  regularly  issued,  and  re- 
turned nulla  bona,  without  any  dormant  internal  from 
the  date  of  the  judgment,  up  to  the  time  of  this  le- 
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vy,  by  means  whereof,  the  lien  was  continued,  and 
the  title  to  the  property  prevented  from  vesting  in 
the  personal  representative,  so  that  it  was  unnecessa- 
ry to  have  made  him  a  party. 

Nor  does  it  appear,  that  the  claimant's  title  is  bet- 
ter or  different  now,  from  what  it  was  when  the  ori- 
ginal fi.fa.  was  delivered  to  the  sheriff.  Therefore, 
without  deciding  whether  the  execution,  under  which 
the  levy  was  made,  was  strictly  regular,  or  merely 
voidable,  (a  question  immaterial  to  this  case,)  we  are 
of  opinion,  it  was  not  void —  consequently,  that  the 
claimant  of  the  property  was  not  entitled  to  any  ad- 
vantage, from  the  supposed  want  of  a  revival  of  the 
judgment;  and  that  the  contrary  decision  of  the  Cir- 
cuit Court,  was  erroneous;  for  which  the  judgment 
roust  be  reversed  and  the  cause  remanded. 
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1.  While  the  construction  of  roads,  in  the  vicinity  of  a  turn- 
pike, established  by  charter,  will  not  be  permitted,  where  in- 
tended to  diminish  the  profits  of  such  turnpike;  yet  a  commu- 
nity in  the  neighborhood  of  a  turnpike,  will  not  be  restrained 
from  the  construction  of  roads,  obviously  demanded  by  the 
situation  of  the  country,  and  the  wants  of  the  neighborhood. 

This  was  a  bill  in  chancery,  filed  in  Marion  Cir- 
cuit Court,  by  William  H.  Ragsdale,  against  Mathew 
McCollum,  Benjamin  Harris,  David  Kennedy,  James 
Ormond,  Robert  Elliott,  Morris  Hall,  Robert  Tay- 
lor, Oliver  Woods,  David  Hawkins,  and  Joseph 
Franks. 

The  object  of  the  bill  was  to  enjoin  the  use  of  a 
road,  which  the  defendants  had  made,  and  were  us- 
ing, as  was  alleged,  to  the  detriment  of  the  complai- 
nant's turnpike.  By  the  bill,  it  was  alleged — that  in 
1826,  an  act  of  the  Legislature  of  the  State,  was 
passed,  authorising  the  said  complainant  and  his  as- 
sociates, to  open  and  turnpike  a  certain  road  ;  which, 
individually,  he  had  commenced  and  completed,  ac- 
cording to  the  requirements  and  provisions  of  the 
charter.  That,  as  directed  by  the  same,  toll-gates 
upon  said  road  bad  been  erected.  That  the  said 
road  was  the  nearest,  most  safe  and  best  route,  (to 
the  place  where  leading,)  and  that  the  same  had  been 
continued  in  fine  order  and  repair,  agreeably  to  the 
provisions  of  the  charter.  That  notwithstanding  the 
great  expense  at  which  said  turnpike,  had  been  com- 
pleted, the  said  defendants,  for  the  purpose  of  in- 
juring the  complainant,  and  in  order  to  render  va- 
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lueless  the  said  turnpike,  and  destroy  the  profits  there- 
of,— had  caused  to  be  opened  a  private  road,  or  way, 
commencing  at  a  distance  of  about  four  miles  north 
of  where  the  said  turnpike  began,  and  intersecting 
the  road  on  which  the  same  was  built,  about  eight 
miles  south  of  the  termination  of  the  said  turnpike: 
which  road,  so  opened  by  the  said  defendants,  ran 
nearly  parallel  with  the  turnpike.  That  the  said 
defendants  had  endeavored  to  obtain  an  order  from 
the  County  Court  of  Franklin,  to  authorise  said  pri- 
vate road  to  be  opened,  and  constituted  a  public 
highway.  That  the  defendants  haying  failed  to  pro- 
cure such  order,  still  kept  open  the  said  road,  of 
their  private  authority  ;  and  were  in  the  habit  of 
falsely  representing  to  travellers  and  others,  that  the 
said  road,  was  tht5  best  and  most  safe  route ;  thus  per- 
suading them  to  abandon  the  turnpike,  to  the  great 
injury  of  the  complainant.  That  a-  part  of  said  pri- 
vate road,  which  ran  through  Marion  county,  had 
been,  at  the  instance  of  the  defendants,  by  the  Coun- 
ty Court  of  that  county,  established  as  a  public  road. 
That  the  defendants  were  doing  all  in  their  power  to 
injure  the  complainant,  by  the  opening  and  keeping 
in  repair  of  the  said  road ;  and  by  exciting  the  pre- 
judice of  the  neighborhood  against  the  said  turnpike; 
and  causing  it  to  be  believed,  that  the  said  private 
route  was  the  best :  whereas,  the  said  private  road 
was  in  no  way  called  for  by  the  wants  of  the  neigh- 
borhood, but  designed  solely  to  injure  the  complai- 
nant, and  destroy  the  profits  of  the  aforesaid  turn- 
pike. 

The  bill  therefore  prayed  an  injunction.,  restrain- 
ing the  said  defendants,  from  opening,  using,  or  re- 
pairing said  road ;  and  that  the  same  be  forever  cjos- 
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ed;  and  that  the  Commissioners'  Court  be  enjoined 
from  appointing  overseers  thereon ;  and  from  caus- 
ing any  other  road  to  be  opened,  which  might  tend 
to  affect  the  privileges  of  the  complainant's  char- 
ter, &c. 

The*  chancellor  having  granted  an  order  for  an 
injunction,  and  subpoenas  having  issued,  the  defend- 
ants answered. 

The  answer  of  Kennedy,  admitted  having  assist- 
ed the  defendants  in  opening  the  private  road  com- 
plained of,  but  averred,  it  was  necessary  for  the  con- 
venience of  the  neighborhood,  in  carrying  their  pro- 
duce to  market:  and  denied  the  intention  of  injur- 
ing the  complainant,  in  the  privileges  of  the  turn- 
fc     pike. 

The  answer  of  Hall  and  Elliott  admitted,  that  the 
complainant  was  possessed  of  a  charter,  for  the  erec- 
tion of  a  turnpike;  but  denied,  that  he  had  com- 
.  plied  with  the  requisites  of  the  statute;  charged  a 
fraudulent  and  designing  course  upon  him,  and  aver- 
ed,  that  he  had  caused  toll-gates  to  be  formed,  with- 
out a  compliance  with  the  provisions  of  the  charter. 
That  being  the  judge  of  the  County  Court  of  Mari- 
t  on,  he  had  made  sundry  orders  to  himself,  in  viola- 
tion of  the  charter;  and  in  relation  to  the  said  turn- 
pike— all,  as  was  alleged,  in  contradiction  to  the  laws 
of  the  land. 

They  admitted,  that  an  order  had  been  made  by 
the  County  Court  of  Marion,  authorising  the  opening 
of  a  road,  under  which  these  defendants  had  acted; 
and  that  the  said  road  had  been  duly  opened  under 
the  authority  of  the  said  Court:  they,  however,  de- 
nied that  it  ran  parallel  with  the  turnpike  of  the 
pomplainant,  or  was  such  a  road  as  described  in  his 
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bill.  They  alleged,  that  this  road  was  absolutely 
essential  to  the  convenience  of  the  neighborhood, 
through  which  it  ran — that  it  was  a  direct  road  to 
the  seat  of  justice,  and  to  the  market  of  the  county. 
This  answer  denied  any  attempt  to  create  excite- 
ment, &c. ;  and  demurred  to  the   bill. 

The  answer  of  Taylor  and  Ormond,  was  substan- 
tially the  same  as  that  of  Hall  and  Elliott,  and  they 
also  demurred. 

The  answer  of  Woods,  Hawkins  and  Franks,  ad- 
mitted that  they  were  commissioners  of  roads  and 
revenue  in  Marion  County.  That  the  said  Turn-' 
pike  had  been  built  by  the  complainant,  under  a 
charter :  that  the  private  road,  alluded  to  in  the  bill, 
had  not  been  made  :  denied  all  improper  influence — 
all  acts  and  doings  tending  to  the  injury  of  the  com- 
plainant; and  prayed  to  be  dismissed. 

The  testimony  of  a  number  of  witnesses,  examin- 
ed in  the  case,  established  the  facts,  that  some  efforts 
had  been  made  to  give  character  to  the  new  road; 
and  that  it  was  much  travelled  :  that  many  persons 
would  have  travelled  the  turnpike,  if  the  new  road 
had  been  existing.  That  the  cost  of  the  turnpike 
was  about  eighteen  hundred  dollars.  That  the  new 
road  was  necessary  to  the  neighborhood;,  and  if  dis- 
continued, a  hardship  would  result.  That  the  turn- 
pike was  not  in  the  best  order,  but  had  been  receiv- 
ed by  commissioners,  appointed  to  examine  it. 

At  August  term,  1831,  a  final  decree  was  had,  by 
which  it  was  ordered  and  adjudged,  that  so  much  of 
the  injunction  as  related  to  a  part  of  the  road,  laid 
out  and  opened  under  an  order  of  the  County  Court 
of  Marion,  be  dissolved :  that  further,  the  complain- 
ant's bill  be  dismissed  in  respect  to  those  defendants 
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who  were  commissioners  of  revenue  and  roads,  of 
that  County  :  and  that,  as  to  the  other  defendants,  the 
injunction  be  perpetuated  ;  and  that  they  be  inhibited 
from  opening  that  part  of  said  road  not  established  by 
authority  of  the  County  Court,  and  from  using,  or 
permitting1  others  to  use  the  same,  or  any  part  there- 
of; and  that  the  costs  be  divided.  And  the  defen- 
dants took  a  writ  of  error. 

P.  Martin,  for  the  plaintiff  in  error. — The  decree 
of  the  chancellor  was  evidently  erroneous.  The  tes- 
timony taken  in  the  cause,  shews  the  necessity  of  the 
road  to  the  neighborhood,  through  which  it  runs; 
the  impossibility  of  reaching  the  turnpike  from  a' 
particular  settlement,  near  the  new  road  ;  and  that 
this  latter  was  the  only  direct  route  of  that  settle- 
ment, to  their  market/ and  the  county  seat.  Again, 
the  complainant  did  riot  comply  with  his  charter  :  and 
even  if  he  had,  thfrt  charter  cannot  receive  an  exclu- 
sive construction.  The  charter  allows  an  approach 
to  the  turnpike  within  two  miles,  and  it  is  denied 
that  any  part  of  this  road  enjoined,  reaches  to  within 
that  distance.  In  cases  where  there  cannot  be  fixed 
upon  a  community,  a  palpable  design  of  injuring  the 
proprietor  of  a  turnpike,  the  Courts  will  not  restrain 
the  erection  of  neighborhood  roads.  Is  it  correct,  is 
it  legal',  that  a  large  neighborhood  should  be  re- 
stricted to  a  turnpike,  merely  because  it  is  possessed 
of  a  charter:  that  the  people  composing  such  neigh- 
hood,  should  be  forced  to  travel  out  of  their  way, 
over  a  mountainous  country,  to  pay  toll  to  a  favored 
individual?  Even  if  the  defendant  in  error  had 
been  injured,  and  the  road  was  obviously  -  demanded 
by  the  wants  of  the  country,    the  chancellor  should 
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not  have  given  him  relief.  Even  the  common  prin- 
ciple has  been  departed  from  :  the  defendants  are 
even  prohibited  from  using  the  road  themselves — this 
is  contrary  to  the  spirit  of  our  institutions.  It  does 
not  lie.in  the  discretion  of  the  defendant  in  error,  to 
prescribe  limits  on  each  side  of  the  turnpike —  , 
Claiming  a  statutory  privilege,  he  must  pursue  the 
requisitions  of  his  charter,  strictly — 2  Stewart  211. 
There  the  owners  of  a  bridge  which  was  enjoined, 
were  permitted  to  use  it  themselves — though  it  was 
built  near  a  ferry,  with  the  avowed  object  of  impair- 
ing the  profits  of  the  ferry  owner.  How  different 
the  case  here.  The  defendants  are  not  only  enjoined 
from  using  the  road,  but  enjoined  to  watch  it  for  a 
distance  of  many  miles.  Suppose  they  were  to  at- 
tempt to  force  a  traveller  to  leave  the  road,  would  thd 
decree  protect  them? 

The  decree  is.  uncertain  and  indefinite:  it  does 
not  sufficiently  designate,  on  whom  it  is  to  operate. 
If  intended  to  reach  all  the  defendants,  it  is  contrary 
to  the  evidence  in  the  cause — 2  Stewart  291 — 10 
Wheat  167. 

Shortridge,  contra. — The  documents  in  this  case 
show,  that  the  franchise  of  the  defendant  in  error  was 
complete — and  the  question  is  not,  how  near  to  thd 
turnpike  is  the  road  complained  of;  but  what  injury 
has  resulted  to  the  proprietor.  He  is  a  contractor 
with  the  State :  and  for  the  contract,  he  has  given  a 
valuable  consideration.  *The  State,  then,  is  bound 
to  protect  its  contract — to  preyent  its  citizens  from 
doing  individually,  what  they  cannot  do  as  a  body, 
without  impairing  the  rights  of  the  charter.  As  to 
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the  pretence  set  up,  of  the  necessity  of  the  road,  as 
a  route  to  the  county  seat,  and  to  market — this  is  the 
least  injury :  that  which  we  most  complain  of,  and 
which  was  proved,  was  the  interference  with  travel- 
lers— turning  them  from  the  turnpike,  and  inducing 
them  to  travel  upon  the  other  road. 

The  decree  is  not  indefinite  :  it  reaches  all,  but  all 
are  in  interest.  They  do  not  deny  having  opened 
the  road,  and  insist  on  keeping  it  open.  Indeed  they 
are  all  interested  in  avoiding  toll.  They  need  not 
watch  the  road,  as  is  said,  but  they  must  close  it :  the 
decree  requires  no  more — 1  Hayw.  457  ;  1  Johns.  C. 
R.  611;  5  Johns.  C.  R.  101;  2  Stewart  211. 

Argued  also  by  Hopkins,  for  defendant  in  error. 

Taylor,  J. — The  bill  in  this  case  was  filed  to  pre- 
vent the  use  of  a  road  which  the  complainant  alleged, 
had  been  opened  so  near  to  his  turnpike  road,  as 
greatly  to  impair  his  profits,  and  for  the  purpose  of 
doing  so;  without  such  road  being  of  any  material 
benefit  to  the  community. 

The  defendant^  in  their  answer,  deify  that  the 
road,  which  is  complained  of,  was  opened  with  the 
intention  of  lessening  the  profits  of  the  complainant, 
and  allege,  that  it  is  of  great  importance  to  those 
who  live  upon  or  near  it;  that  it  runs  at  the  distance 
of  from  three  to  eight  miles  from  the  turnpike  road 
of  the  complainant,  and  affords  a  nearer  and  better 
route  to  the  court  house  of  Marion  county,  in  one 
direction,  and  to  Florence,  their  market  town,  in  the 
other,  than  the  turnpike ;  that  the  country  between 
the  two  roads  is  generally  mountainous,  and  that 
there  are  only  one  or  two  points  from  which  it  would 
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be  practicable  to  make  a  road  from  the  principal  set- 
tlements on  and  near  the  road  complained  of,  into 
the  turnpike  road.  All  the  material  allegations  of 
the  answers  are  sustained  by  the  proof. 

In  determining  upon  the  propriety  of  granting  re- 
lief in  a  case  of  this  kind,  many  circumstances  have 
to  be  taken  into  consideration.     If  the  new  road  had 
been  opened  with  the   view  and  clearly  for  the  pur- 
pose  of  impairing  the  profits  of  the  turnpike  road, 
and  thus  injuring  the  franchise  of  the  complainant, 
this  would  amount  to  a  fraud  upon  the  complainant's 
rights,  and,  in  the  general,  be  a  sufficient  ground  for 
affording  him  relief.     But  the  decision  would  not 
turn  upon  this  ground  alone,   for  in  many  cases  al- 
though   the  intention  was  simply  to  benefit  the  de- 
fendants   and  others ;  yet  if  the  injury  to  complai- 
nant was  great,  without  producing  a  correspondent 
public  advantage,  the  new, road  would  be  considered 
a  nuisance,  and  ordered    to    be  closed.     Such   was 
the   case  of  the  road  leading  to  the  newly  erected 
bridge,  in  the  case  of  the  Newburgh  Turnpike  Com- 
pany vs.   Miller*  and  of  the  road   around  the  turB-c5i°!?J}8, 
pike  gate,  in  the  case  of  the  Croton  Turnpike  Com- 
pany vs.  Ryder*  though   in   the  latter  case  the  roadbi  Johns, 
was  evidently   kept  open   with  the  intention   of  les-c*  R--611, 
sening  the   profits  of  the  company.     In   the  case  of 
Gates  vs.  McDaniel,  et  al.f  this   Court   determined «2 Stewart 
that  the  franchise  of  an  individual  in  a  public  ferry, 
would  be  protected  from  injury   by  others.     In  that 
case,  a  bridge  was  erected  by  the  defendants,  very 
near  the  ferry  of  the  complainant,  and   to  the   des- 
truction of  his  interests ;  and  the  use  of  the  bridge, 
except  by  the  families  of  the  defendants,  was  perpet- 
ually injoined. 
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We  have  now  to  inquire  whether  the  relief  sought 
in  this  case  is  within  the  reason  given  for  affording 
it  in  the  cases  which  have  been  cited. 

It  is'  contended  by  the  counsel  for  the  complain- 
ant, that  the  opening  of  anyroad,  tending  to  impair 
his  profits  materially,  no  matter  how  important  such 
road  may  be  to  the  community,  is  a  violation  of  his 
rights  under  his  charter ;  and  that  such  road  would 
be  suppressed  as  a  nuisance.  But  we  can  not  as- 
sent to  this  doctrine.  Our  State  is  new — many 
parts  of  it  scarcely  settled  at  all ;  and  we  can  not 
close  our  eyes  to  the  well  known  fact,  that  such  was 
the  case  in  the  part  of  the  country  through  which 
the  turnpike  road  of  the  plaintiff,  and  the  road  com- 
plained of  now,  run,  at  the  time  the  former  was 
chartered. 

While  a  country  is  in  this  situation,  there  .is  use 
for  but  few  roads;  and  even  were  more  desirable, 
the  population  is  not  sufficient  to  open  and  keep 
them  in  repair.  But  our  population  is  rapidly  in- 
creasing, and  neighborhoods,  from  affording  two  or 
three  families  only,  often,  in  the  course  of  four  or 
or  five  years,  are  densely  populated — possessing  am- 
ple ability  to  open  and  keep  in  order  the  roads  ne- 
cessary for  their  convenience.  Therefore,  when  au- 
thority to  establish  a  turnpike  road,  is  given  by  onr 
general  assemby,  to  any  man,  or  company  of  men, 
it  must  be  supposed  to  be  done,  with  a  view  to  this 
changing  state  of  things  ;  and  that  the  grantees  shall 
have  no  right  to  restrict  the  number  of  roads  around 
them,  to  what  it  was  when  the  charter  was  enacted, 
or  their  road  prepared  for  use. 

Under  this  view  of  the  subject,  the  only  question  s 
are,  was  it  important  to  the  interests  of  the  inhabi- 
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tants,  in  the  new  and  growing  settlements  on  the 
road  complained  of,  that  it  should  he  opened  ?  and 
would  it  be  burdensome  and  oppressive  upon  them, 
to  require  them  to  abandon  the  use  of  that  road,  and 
confine  themselves  to  the  turnpike?  We  think  both 
questions  must  be  answered  in  the  affirmative;  and 
therefore,  that  the  complainant  is  not  entitled  to  re- 
lief. 

That  the  complainant  will  be  protected  in  the  en- 
joyment of  every  right  which  the  charter  was  intend- 
ed to  bestow  upon  him,  is  certain.  Therefore  he 
carinot  be  deprived,  in  any  way,  of  the  profits  aris- 
ing from  his  road,  while  he  fulfils  his  part  of  the 
contract;  nor  will  any  man  or  set  of  men  be  permit- 
ted to  open  a  road,  calculated  to  diminish  those  pro- 
fits, unless  such  road  would  be  of  public  advantage, 
and  not  conflict  with  the  intention  of  the  legislature, 
in  chartering  the  road  of  the  complainant.  But  while 
the  complainant  would  be  secured  in  his  profits,  and 
no  road  would  be  permitted  to  be  opened,  calculated 
to  deprive  him  of  them,  even  though  of  some  pub- 
lic convenience;  yet,  when  the  interest  of  a  portion 
of  the  community  is  to  be  greatly  advanced,  by  mak- 
ing a  new  road,  when  it  is  oppressive  to  them,  from 
great  comparative  increase  of  distance,  the  badness 
of  the  way  to  it,  &c,  to  confine  them  to  the  use  of 
the  turnpike  road, .these  important  public  benefits 
can  not  be  sacrificed,  because  they  incidentally  affect 
the  interests  of  the  complainant:  nor  can  we  sup- 
pose that  the  general  assembly,  when  enacting,  nor 
the  complainant,  when  receiving  the  charter,  believ- 
ed more  extensive  privileges  to  be  secured  by  it,  than 
are  here  recognised. 
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The  decree  must  be  reversed,  the  injunction  dis- 
solved, and  the  bill  dismissed. 

Lipscomb,  C.  J.,  not  sitting. 


HANCOCK  VS.  TANNER  &  EVANS. 

1.  Under  the  common  counts  in  assumpsit  a  party  may  recover 
for  what  he  has  performed  under  a  special  contract,  (though 
in  a  manner  variant  from  the  terms,)  notwithstanding  there 
remains  some  part  of  the  defendant's  agreement  unfinished.    • 

2.  So,  where  A,  under  a  special  contract,  agreed,  in  considera- 
tion of  a  sum,  advanced  by  B  &  C,  to  deliver  cotton,  which 

<  was  to  be  sold  at  New  Orleans;  and,  at  the  time,  delivered 
part  thereof,  which  was  sold  at  Liverpool — and  the  balance 
was  not  delivered;  it  was  held  that  B  &  C  might  abandon  the 
special  contract,  and  recover  under  the  common  counts,  the 
overplus  of  the  sum  advanced. 

This  was  an  action  of  assumpsit  in  Limestone 
County  Court,  prosecuted  against  the  defendant  in 
error,  by  Tanner  &  Evans,  for  the  use  of  Samuel 
Tanner. 

The  declaration  charged,  that  on  the  9th  day  of 
January,  1829,  the  said  defendant  made  and  signed 
his  certain  instrument  in  writing,  in  the  words  and 
figures  following,  that  is  to  say : 

"Athens,  January  9,  1829.  Received  of  Tanner 
&  Evans  three  hundred  and  ninety-six  dollars  and 
gixty-three  cents,  on  account  of  cotton  contract — 
nine  bales,  weighing  four  thousand  one  hundred  and 
twenty-four,  which  is  weighed  and  marked ;  and  bind 
myself  to  deliver  two  thousand  pounds  more  of  baled 
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cotton — the  said  Tanner  &  Evans  to  advance,  on  the 
delivery  of  the  balance,  enough  money  to  amount  to 
nine  cents  per  pound,  including  what  has  already 
been  advanced ;  and  ship  the  cotton  to  New  Orleans, 
and  sell  the  same  for  the  best  price  we  can,  and  give 
the  said  Nathaniel  Hancock  the  net  proceeds  of  sales, 
under  the  rules  and  regulations  of  shipments  in  ge- 
neral." 

The  plaintiffs  averred,  in  the  first  count,  that  they 
were  ready  and  willing  to  advance  the  said  defendant 
enough  money  to  amount  to  nine  cents,  in  the  man- 
ner specified  in  said  instrument,  whenever  the  said 
defendant  should  deliver  the  said  two  thousand 
pounds  of  baled  cotton ;  but  that  the  said  defendant 
failed  to  deliver  the  same,  according  to  the  tenor  and 
effect  of,  the  said  instrument.  That  afterwards  the 
said  plaintiffs  shipped  said  nine  bales  of  cotton  to 
New  Orleans,  and  sold  the  same  according  to  the  te- 
nor and  effect  of  said  instrument. 

The  second  count  was  likewise  upon  the  instru- 
ment, with  an  averment,  that  the  nine  bales  of  cot- 
ton, received,  had  been  shipped  to  New  Orleans  and 
sold  according  to  the  tenor  and  effect  of  the  instru- 
ment of  writing;  and  that  the  sale  thereof  amount- 
ed to  the  sum  of dollars. 

There  were  also  inserted  in  the  declaration,  other 
counts,  for  money  lent  aud  advanced,  paid,, laid  out 
and  expended ;  and  upon  an  account  stated. 

The  defendant  plead  the  general  issue ;  and  at 
fall  term,  1831,  the  cause  was  tried,  and  a  verdict 
and  judgment  rendered  for  the  plaintiffs. 

On  the  trial,  the  plaintiffs  having  read  in  evidence 
the  instrument  set  forth  in  the  declaration,  proved, 
that  the  nine  bales  of  cotton  therein  mentioned,  had 
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been  shipped  within  a  reasonable  time,  to  New  Or- 
leans; and  delivered  to  a  commission  merchant;  that 
the  latter  was  directed  to  make  the  best  disposition 
of  it;  and  that  he,  under  the  belief  that  it  was  to 
the  interest  of  all  concerned,  shipped  the  same1  to 
Liverpool :  and  that  it  neted  .something  less  than  it 
might  have  done,  if  sold  at  New  Orleans.  It  was 
also  proved,  and  admitted,  that  the  two  thousand 
pounds  of  cotton,  stipulated  to  be  delivered  by  the 
defendant,  had  not  been  furnished. 

The  plaintiff  further  offered  evidence,  that  it  was 
•customary,  as  a  general  rule  or  regulation,  among 
shippers  of  cotton,  who  had  advanced  money  on  such 
shipments,  after  delivering  the  cotton  to  commission 
merchants1— to  leave  it  to  their  discretion  to  make  the 
best  disposition  of  it:  and  that  it  was  customary  for 
thera,  in  the  exercise  of  that  discretion,  either  to  sell 
the  cotton  at  New  Orleans,  or  to  ship  it  to  any  other 
market. 

The  Court  rejected   this  proposed  proof,  and  its 
opinion  was  excepted  to. 

•  The  plaintiffs  also  gave  evidence  that  an  account 
had  been  presented  to  the  defendant,  and  the  amount 
claimed  of  him,  demanded.  Thereupon  the  defen- 
dant moved  the  Court  to  charge  the  jury,  that  un* 
less  the  cotton  delivered  as  t  above  mentioned  was 
sold  at  New  Orleans,  according  to  the  terms  of  the 
agreement,  in  writing,  the  plaintiff  could  not  recover 
in  the  present  action.  The  Court  refused  so  to  charge; 
and  instructed  the  jury,  that  although  the  plaintiffs 
had  not  sold  the  cotton,  according  to  the  written 
agreement;  yet,  under  the  declaration  in  bis  action, 
they  might,  (if  proved,)  find  for  the  plaintiffs,  the 
amount  of  difference  between  the  amount  of  money 


JUNE  TERM,  1633.  ggg 


HANCOCK  V8.   TANNER  &  EVANS. 


advanced,  and  the  value  of  the  cotton  at  New  Or- 
leans— after  deducting  from  the  value  of  said  cotton, 
the  charges  of  conveyance  to  New  Orleans,  and  ex^ 
penses  while  there. 

The    defendant  excepted   to  this  charge    of  the 
judge,  and  took  a  writ  of  error. 

Taylor,  J.— The  plaintiff  in  error  contends,  that 
the  judgment  should  be  reversed,  because  the  recov- 
ery was  had  upon  the  general  counts,  which  was  il- 
legal, as  the  contract  was  not  fully  executed  u  hen 
the  suit  was  brought;  but,  in  part,  executory.  He 
admits  that  in  the  case  of  a  special  contract,  when 
the  plaintiff  has  performed  his  part  of  the  undertak- 
ing differently  from  the  terms  of  the  contract,  there 
may  be  a  recovery  on  the  general  counts,  if  nothing 
remains  to  be  done  under  the  contract;  but  insists, 
that  in  this  case,-  the  defendant  was 'still  bound  to  de- 
liver two  thousand  pounds  of  cotton,  when  the  suit 
was  instituted.  If  one  man  undertakes,  by  special 
agreement,  to  do  any  thing  for  another,  as  to  build  a 
house,  for  a  specified  compensation,  and  performs  his' 
part  of  the  agreement,  he  may  abandon  the  special 
agreement,  and  recover  upon  a  quantum  meruit.  In 
this  case,  no  action  could  have  been  sustained  upon 
the  special  count,  as  the  plaintiffs  had  sold  the  cot- 
ton in  Liverpool,  instead  of  New  Orleans,  and  as  they 
had  performed  their  part  of  the  agreement,  different 
from  the  terms  of  it,  they  could  only  resort  to  the  mon- 
ey counts,  for  a  recovery.  If  they  could  not  recover 
in  this  way,  they  would  be  wholly  without  remedy. 
To  declare  on  the  special  agreement,  would  avail 
nothing :  they  had  not  fulfilled  it  according  to  its  ten- 
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or;  and  the  defendant  could  always  withhold  the 
two  thousand  pounds  i>f  cotton,  and  thus,  by  his 
own  default,  secure  himself  against  a  recovery  on  the 
general  counts.  This  would  be  an  unheard  of  doc- 
trine. 

But  we  believe  the  defendant  could  not,  at  the 
time  the  suit  was  brought,  have  delivered  the  two 
thousand  pounds  of  cotton  under  the  contract;  he 
was  bound  to  do  so  within  a  reasonable  time,  which 
was  within  the  season  for  shipping  the  crop  then  go- 
ing to  market,  and  certainly  the  plaintiffs  can  not  be 
compelled  to  sue  the  defendant  for  this  breach  of  his 
contract,  if  they  do.not  choose  to  do  so. 

The  judgmept  must  be  affirmed. 
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1.  Parties,  defendants,  to  a  chancery  cause,  against  whom  it  is 
dismissed,  or  who  are  content  with  the  decree,  are  not  neces- 
sarily, to  be  joined  and  made  parties  to  a*  writ  of  error,  taken 
by  one  defendant — nor  will  the  Court  in  such  case,  it  appear- 
ing that  they  have  no  interest,  order  a  severance,  or  compel 
a  joinder. 

la  this  case,  a  bill  in  chancery  was  filed  in  the 
Circuit  Court  of  Lauderdale,  by  Styles,  executor  of 
Carswell,  against  Craig,  Dawson  and  Blow.     , 

The  object  of  the  bill  was  to  enforce  the  collec- 
tion of  a  balance  due  to  complainant,  as  executor,  on 
a  note  executed  by  Craig,  and  which  had  been  trans- 
fered  by  the  defendant,  Dawson,  in  whose  hands  it 
was  placed  for  collection,  to  Blow,  in  payment  of 
Dawson's  individual  debt. 

The  cause  was  heard  on  the  bill,  and  the  answers 
of  the  defendants,  and  thereon  the  chancellor  ren- 
dered a  decree — dismissing  the  bill  as  to  Blow,  and 
adjudging  a  certain  amount  against  Craig  and  Daw- 
son. 

Craig  haying  taken  a  writ  of  error,  to  reverse  this 
decree,  and  Blow  having  died  while  the  cause  was 
depending — a  motion  was  made  for  a  severance,  or 
that  the  representatives  of  Blow  be  made  parties. 

Lipscomb,  C.  J. — The  bill  was  filed  by  the  ex- 
ecutor of  Carswell,  against  Craig,  Blow  and  Daw- 
son. 

On  the  final  hearing,  it  was  dismissed,  as  to  Blow ; 
and  a  decree  for  upwards  of  a  thousand  dollars,  en- 
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tered  up  against  Craig,  and  for  about  two  hundred 
dollars,  against  Dawson.  The  cause  w^s  brought 
into  this  Court  for  a  revision,  by  a  writ  of  error,  in 
the  name  and  in  behalf  of  Craig,  who  is  dissatisfied 
with  the  decree ;  none  of  the  other  parties  appear  to 
be  discontented,  or  seek  to  have  it  reversed  or  altered  : 
and  the  suit  stands  in  this  Court  in  the  name  of 
Craig  only.  Since  the  bringing  of  the  writ  of  error, 
and  since  the  last  term,  it  is  now  suggested,  that 
Blow  has  departed  this  life.  The  counsel  for  the 
executor  of  Carswell,  makes  the  suggestion,  and  asks, 
if  it  should  be  the  opinion  of  the  Court,  that  Blow 
was  a  party  to  the  suit  in  this  Court,  that  his  repre- 
sentatives should  either  be  made  parties,  or  that  there 
should  be  a  severance.  We  believe,  that  neither 
Blow  nor  Dawson  are  parties  here;  that  neither  of 
them  have  complained  of  the  decree  below,  and  that 
there  is  no  necessity  for  bringing  in  the'  representa- 
tives of  Blow,  or  for  severing  from  them,  as  he  was 
iiot  a  party. 
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WINSTON  and  FENWICK  VS   RIVES. 

1.  Sureties,  to  a  writ  of  error  bond,  executed  on  removing  a  case 
from  one  Court  to  another,  are  discharged  by  the  execution 
of  a  new  writ  of  error  bond,  by  new  sureties,  taking  the  case 
from  the  latter  into  a  higher  tribunal. 

2.  Thus,  where  a  cause  was  removed  by  writ  of  error,  from 
the  County  to  the  Circuit  Court,  and  there  affirmed,  and  sub- 
sequently, by  writ  of  error,  was  taken  to  the  Supreme  Court — 
it  was  held,  that  the  execution  of  a  writ  of  error  bond,  in  the 
latter  case,  operated  as  a  discharge  of  the  sureties  in  the  for- 
mer bond. 

This  case  was  removed  by  a  writ  of  error  from  the 
County  Court  of  Madison,  and  was  the  judgment  of 
that  Court,  against  the  plaintiffs,  as  sureties  to  a  writ 
of  error  bond,  executed  on  taking  a  certain  cause  from 
thence  into  the  Circuit  Court. 

The  cause  was  commenced  by  a  scire  facias,  which 
recited,  that  at  the  July  term,  1821,  of  a  County  Court, 
held  in,  and  for  the  County  of  Madison,  one  Francis 
E.  Rives,  recovered  judgment  at  law,  against  Irby 
Jones,  Walter  Otey,  Frederick  Jones,  Edwin  Jones, 
and  William  Lewis,  for  the  sum  of  two  thousand 
nine  hundred  and  fifteen  dollars  and  sixty-six  cents, 
debt;  and  one  hundred  and  seventy-five  dollars  and 
ninety  three  cents  damages,  Resides  costs :  and  that 
aftewards,  to  wit,  on  the  twelfth  day  of  January, 
1822,  the  said  Walter  Otey,  and  William  Lewis,  ob- 
tained a  writ  of  error,  returnable  to  the  then  ensu- 
ing term  of  the  Circuit  Court  of  said  County;  and 
entered  into  bond,  with  Joseph  Fenwick,  Joseph  , 
Clay,  and  John  J.  Winston,  sureties — conditioned, 
that  if  said  judgment  of  the  County  Court*  should 
be  affirmed  in  the   Circuit  Court,  then  they  should 
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pay  and  satisfy  the  said  judgment,  damages,  interest 
and  costs.  That,  afterwards,  to  wit,  at  a  term  of  the 
Circuit  Court  of  Madison  County,  beguntand  held 

.,  on  the  second  Monday  in  February,  1823,  it  was  then 
and  there  considered  by  the  said  Court,  that  the  said 
judgment  of  the  said  County  Court,  should  in  all 
things  be  affirmed ;  and  that  the  said  Francis  E. 
Rives,  recover  against  the  said  Irby  Jones,  Waiter 
Otey,  Frederick  Jones,  Edwin  Jones  and  William 
Lewis,  the  amount  of  the  judgment  rendered  afore- 

.  said:  and  because  it  appeared  to  the  said  County 
Court,  that  although  the  judgment  had  been  in  all 
things  affirmed,  yet  the  said  Irby  Jones,  Walter  Otey, 
Frederick  Jones,  Edwin  Jones  and  William  Lewis, 
had  not,  either  of  them,  nor  the  said  Joseph  Fen- 
wick, Joseph  Clay  and  John  J.  Winston,  sureties,  paid 
and  satisfied  the  said  judgment,  &c.  according  to  the 
condition  of  their  bond.  Therefore,  the  sheriff  was 
commanded  by  good  and  lawful  men,  &c.  to  make 
known  to  the  said  Joseph  Fenwick,  Joseph  Clay  and 
John  J,  Winston,  sureties  of  the  said  Walter  Otey 
and  William  Lewis,  as  aforesaid,  that  they  be  and 
appear  before  the  judge  of  the  County  Court  of 
Madison,  at  February  term,  then  next,  to  shew  cause 
why  judgment  should  not  be  rendered  against  them, 
for  the  debt,  damages,  interest,  &c,  of  the  said  judg- 
ment, affirmed  as  aforesaid,  in  the  Circuit  Court,  &,c. 
This  scire  facias  was  returned,  executed  on  Win- 
ston, and  non  est,  as  to  Clay  and  Fenwick. 

At  September  term,  1826,  Winston  appeared,  and 
plead  to  the  scire  facias, 
First — nul  tiel  record. 

Secondly — that  theretofore,  to  wit,  on  the  25th  day 
of  July,  1823,  the  aforesaid  Walter  Otey  had  prayed 
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and  obtained  a  writ  of  error,  returnable  to  the  then 
ensuing  term  of  the  Supreme  Court  of  the  State, 
removing  to  that  Court,  the  judgment  of  the  afore- 
said Circuit  Court,  in  said  scire  facias  mentioned  ; 
and  on  that  day,  before  the  proper  officer  of  said 
"Circuit  Court,  the  said  Walter  Otey,  with  William 
Saunders  and  Joseph  Fenwick,  his  sureties,  entered 
into  the  usual  bond  in  such  case  required,  with  con- 
dition that  said  Walter  Otey  should  prosecute,  with 
effect,  said  writ  of  error;  or  on  failure,  pay  and  sat- 
isfy the  debt,  &c,  according  to  the  judgment  which 
might  be  had  in  said  Supreme  Court:  and  that  af- 
terwards, to  wit,  at  the  July  term,  1826,  of  the  said 
Supreme  Court,  the  death  of  said  Walter  Otey,  hav- 
ing been  suggested,  and  the  said  cause  revived  in  the 
names  of  his  administrators — it  was  considered  by 
the  said  Supreme  Court,  that  the  judgment  of  the 
said  Circuit  Court  should  be  in  all  things  affirmed  ; 
in  that,  the  said  Rives,  should  recover  of  the  said 
administrators  the  debt,  &c,  adjudged  by  the  said 
Circuit  Court,  to  be  levied,  &c. :  which  said  writ  of 
error,  last  aforesaid,  and  the  judgment  and  proceed- 
ings of  said  Supreme  Court,  remained  in  full  force, 
and  not  vacated.  And  afterwards,  to  wit,  on  the 
28th  day  of  August,  1826,  the  said  Rives,  the  plain- 
tiff, caused  to  be  issued,  from  the  office  of  said  Coun- 
ty Court,  a  writ  of  fieri  facias  against  the  goods 
and  chattels,  &c.  of  the  said  Otey,  in  the  hands  of 
his  representatives,  for  the  debt,  &c. — the  return  day 
of  which  said  execution,  as  averred  by  the  plea,  had 
not  then  arrived,  &c. 

A  third  plea  averred,  that  the  said  judgment,  be- 
fore the  issuance  of  the  said  scire  facias,  was  satis- 
*<*A   *>aid  and  extinguished. 
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At  February  term,  1827,  the  cause  was  discontin- 
ued as  to  all  the  defendants,  but  Winston,  and  upon 
the  plea  of  payment,  a  verdict  was  rendered,  finding 
the  sum  of  twelve  hundred  and  twenty-nine  dollars 
and  sixtv-three  cents,  due  and  owing  upon  the  afore- 
said judgment ;  and  a  judgment  was  rendered  against 
Winston  for  that  amount. 

Upon  this  judgment,  a  new  trial  having  been  grant-* 
ed — ^after  wards,  to  wit,  on  the  15th  day  of  Decem- 
ber, 1827,  a  new  scire  facias,  issued  against  Fen- 
wick, Clay,  and  Winston,  which  was  executed  upon 
Winston  and  Fenwick.  These  defendants  having 
demurred,  and  the  demurred  being  overruled,  they 
plead  over — 

1st.  Nul  ttel  record. 

2dly.  Payment  and  satisfaction  of  the  said  judg- 
■  ment, 

3dly.  That  on  the  —  day  of ,  the  said  Rives 

had  sued  out  of  the  Circuit  Court  of  Madison,  a 
writ  of  scire  facias  against  William  Saunders,  and 
the  said  Fenwick,  the  defendant,  wherein  it  was  al- 
leged, that  the  identical  judgment  named  and  des- 
cribed in  the  said  scire  facias,  was  removed  by  writ 
of  error  into  the  said  Circuit  Court,  and  there  affirm- 
ed ;  and  that  the  said  William  Otey  subsequently  re- 
moved the  said  cause,  by  writ  of  error,  into  the  Su- 
preme Court  of  the  State,  and  that  the  said  Saun- 
ders and  Fenwick  became  the  sureties  of  said  Otey, 
to  the  writ  of  error  bond  ;  that  said  judgment  of  the 
said  Circuit  Court  being  affirmed  by  the  said  Su- 
preme Court;  the  said  Rives  sought  satisfaction 
thereof  in  said  Circuit  Court,  by  execution  against 
the  said  Saunders  and  Fenwick,  of  the  identical  debt, 
&c. — and  that  the  said  scire  facia*  *"%*  still  nending 
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and  undetermined;  and  to  which  the  said  Saunders 
and  Fenwick  had  pleaded,  &c. 

And  for  further  plea  they  alleged,  that  they  signed 
their  names  at  the  bottom  of  a  blank  leaf  of  paper, 
with  a  view  to  become  bound  as  sureties  of  the  said 
Otey  and  Lewis,  for  the  prosecution  of  a  writ  of  er- 
ror, but  no  such  bond,  or  condition,  as  alleged,  was 
signed  by,  or  shown  to  them,  &c. 

Issues  were  then  had  to  the  first  and  second  pleas  ; 
and  demurrers  filed  to  the  third  and  fourth  pleas. 

And  then  afterwards,  to  wit,  at  February  term, 
1829,  came  the  parties,  and  the  demurrers  to  the  third 
and  fourth  pleas,  being  sustained — a  jury  came,  who 
rendered  a  verdict  upon  the  plea  of  payment,  in  fa- 
vor of  the  plaintiff. 

At  August  term,  1829,  a  second  new  trial  having 
been  granted/a  verdict  was  had  for  the  plaintiff,  and 
judgment  thereon  rendered  against  Winston  and  Fen- 
wick, for  the  sum  of  three  thousand  one  hundred 
and  six  dollars  and  twenty-one  cents,  from  which 
they  took  a  writ  of  error,  to  this  Court. 

A  voluminous  bill  of  exceptions  having  been  ta- 
ken in  reference  to  sundry  opinions  of  the  Court,  as 
to  points  not  noticed  in  the  decision  of  this  Court, 
the  case  was  determined  upon  the  question,  whether 
the  execution  of  the  last  writ  of  error  bond,  did  not 
discharge  the  sureties  in  the  first. 

Lipscomb,  C.  J. — This  cause  came  up  on  a  writ 
of  error,  to  the  County  Court  of  Madison. 

The  material  facts  are  these — Rives,  in  1821,  re- 
covered of  Otey,  Lewis  and  three  others,  above  three 
thousand  dollars,  in  the  County  Court  of  Madison 
4  s  &p.  35 
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county.  In  January,  1822,  Otey  and  Lewis  obtain- 
ed a  writ  of  error,  to  carry  the  cause,  for  revision,  in- 
to the  Circuit  Court,  giving  Winston  and  Fenwick, 
the  present  plaintiffs,  as  securities.  In  February, 
1823,  there  was  an  affirmance,  in  the  Circuit  Court, 
of  the  judgment  of  the  County  Court.  Between 
March  and  July,  of  the  same  year,  Saunders,  the 
deputy  sheriff,  to  whom  the  execution,  on  the  affirm- 
ance of  the  judgment,  had  been  delivered,  received 
from  Otey,  at  different  times,  several  sums  of  mon- 
ey, amounting  to  twenty-three  hundred  dollars,  giv- 
ing his  receipts  as  deputy  sheriff. 

On  the  25th  July,  1823,  Otey  obtained  a  writ  of 
error,  to  take  the  case  into  the  Supreme  Court;  giv- 
ing Fenwick  and  Saunders  as  his  securities,  to  su- 
percede the  execution.  Otey  died  pending  the  writ 
of  error  in  the  Supreme  Court ;  and  the  cause  was, 
revived  in  the  name  of  his  administrators,  and  the 
judgment  of  the  Circuit  Court,  affirming  that  of  the 
County  Couit,  affirmed.  Otey's  representatives  paid 
%  about  five  hundred  dollars,  after  the  affirmance  of  the 
judgment,  which  seems  to  have  been  all  thatf  could 
be  made  out  of  his  estate,  as  an  execution  sued  out 
against  his  administrators  was  returned  no  property. 
The  judgment  now  sought  to  be  reversed,  was  ren- 
dered in  the  County  Court  of  Madison,  on  a  scire 
facias  sued  out  on  the  writ  of  error  bond,  given  by 
Winston  and  Fenwick,  as  securities  of  Otey,  on  ta- 
king the  cause  into  the  Circuit  Court. 

Winston  and  Fenwick  plead  to  the  scire  facias — 

1st.  Nul  tiel  record. 

2d.  The  second  writ  of  error  bond,  and  the  pro- 
ceedings had  thereon. 

3d.  That  they  signed  their  names  to  a  blank  piece 
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of  paper,  and  that  the  bond  was  afterwards  written 
above  their  names. 

4th.  Payment. 

On  the  first  plea  the  plaintiff  below  took  issue, 
which  was  adjudged  by  the  Court  in  his  favor. 

To  the  second,  he  demurred,  and  the  Court  sus- 
tained his  demurrer. 

To  the  third  plea,  also,  he  demurred,  and  his  de- 
murrer was  sustained. 

On  the  fourth  plea  issue  was  joined,  and  tried  by 
the  county. 

Several  errors  have  been  assigned,  but  the  contest 
has  mainly  turned  on  two  points — first,  the  effect  of 
the  second  bond  for  the  writ  of  error,  to  carry  the 
cause  into  the  Supreme  Court. 

And  secondly,  the  charge  of  the  Court  below,  on 
the  trial  of  the  plea  of  payment,  to  the  jury. 

If  the  objection  taken  by  the  plaintiff  in  error,  on 
the  first,  is  sustainable,  it  will  dispose  of  the  whole 
case. 

In  this  State,  there  are  so  many  appeal  and  writ  ' 
of  error  bonds,  appeals  and  writs  of  error  being 
guarantied  as  a  matter  of  right,  that  it  is  somewhat 
surprising,  that  the  question  has  never  before  been 
raised.  And  it  is  to  be  inferred  from  the  fact,  that 
so  little  authority  has  been  used  by  the  learned  coun- 
sel, in  the  argument,  that  it  has  not  been  often  ad- 
judicated, in  our  sister  States. 

The  position  assumed  by  the  plaintiff's  counsel, 
and  to  the  sustaining'of  which,  most  of  his  argu- 
ment, on  this  branch  of  the  case,  was  addressed,  is, 
that  the  obtaining  indulgence,  by  the  principal,  with- 
out the  consent  or  privity  of  the  security,  by  opera- 
tion of  law,  is  as  to  its  effects  on  the  security,  the 
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/same  as  if  the  indulgence  was  matter  of  contract, 
between  the  creditor  and  the  principal  debtor.  If 
this  position  is  true,  the  solution  will  not  be  difficult, 
nor  to  be  settled  on  the  application  of  any  new  prin- 
ciple. 

The  doctrine,  that  a  security  is  absolved  from  his 
pbligation,  by  the  creditor  entering  into  a  valid  con- 
tract for  further  indulgence  to  the  debtor,  without 
the  security's  consent,  has  been  so  often  recognized 
in  this  Court,  as  now  to  place  its  soundness  beyond 
controversy,  I  confess,  though,  I  have  not  been 
able  to  perceive,  very  clearly,  the  analogy,  in  prin- 
piple,  between  such  contract,  for  giving  further  time 
for  paynient,  and  obtaining  that  further  time  by  op^ 
leration  of  the  law.  Nor  do  I  believe  its  existence 
yery  material,  in  making  a  final  disposition  of  the 
cause ;  it  is  true,  that  if  the  analogy  was  clear,  it 
would  divest  the  case  of  all  difficulty. 

There  is  a  principle  that  pervades  the  whole  doc- 
trine, on  the  relation  subsisting  between  the  creditor 
and  a  security  debtor — that  is,  that  the  obligation 
shall  by  no  liberal  intendment,  be  carried,  in  the 
Smallest  degree,  beyond  the  undertaking.  And 
again,  that  there  is  no  moral  obligation  on  the  secu- 
rity, beyond,  or  superadded  to  the  legal  obligation. — 
His  obligation  being  essentially  a  legal  one,  it  would 
follow,  that  if  not  liable  in  strict  law,  that  he  is  not 
liable  at  all.  So  much  for  the  nature  of  the  relation 
between  the  creditor  and  the  security. 

It  may  not  be  unprofitable,  now,  to  consider  for  a 
moment,  the  relations  between  the  security,  and  his 
principal.  And  in  what  way  these  relations  may 
be  affected. 

It  is  always  presumed,  that  the  security  is  indem- 
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nified.  for  his  risk,  by  collateral  security.  And  so 
universal  was  this,  formerly,  that  a  court  of  law 
would  not  sustain  an  action  by  the  security  against 
his  principal,  to  recover  the  money  that  the  security 
had  been  compelled  to  pay  for  his  principal.  When 
there  was  no  counter  bond,  by  the  custom  of  Lon- 
don, the  surety  who  had  paid  the  debt,  might  main-  ' 
tain  an  action  for  money  paid  to  the  use  of  the  prin- 
cipal, on  the  implied  contract."  But  the  practice'  Fe,,°j* 
though  of  comparatively  modern  origin,  prevails  uni- 
versally, at  present,  wherever  common  law  courts  are 
open.  A  surety  may,  by  application  to  a  court  of 
chancery,  after  the  money  is  due,  compel  the  prin- 
cipal to  discharge  it.  And  it  was  said  by  the  Lord 
Keeper  North,  in  Ranalagh  vs.  Hayes,  that  although 
the  surety  be  not  troubled  or  molested  for  a  debt,  yet 
at  any  time  after  the  money  becomes  due  and  paya- 
ble, on  the  original  bond,  the  court  of  chancery  will 
decree,  the  principal  to  discharge  the  debt;  it  being 
unreasonable  that  a  man  should  always  have  such  a 
cloud  hanging  over  him.b  The  same  doctrine  is  re-bib.  247. 
cognized  in  Taylor  vs.  Heriot;c  and  it  washoldenc4  Des* 
in  TanJcersly  vs.  Anderson,6  that  sureties  have  ad4IJcg  44 
right  to  enforce  mortgages  or  other  counter  securities, 
given  to  indemnify  them,  as  soon  as  they  are  endan- 
gered', and  before  they  have  actually  paid  the  original 
deht. 

The  surety,  when  he  pays  the  debt  of  his  princi- 
pal, has  all'  the  rights  of  the  obligee  conferred  on 
him,  and  stands  in  the  place  of  the  original  credit-  . 
or.®  Hence,  if  a  judgment  has  been  obtained  against«Feii  249. 
the  principal  and  security,  and  the  security  pays  the 
judgment,  he  is  entitled  to  the  privilege  of  using  the 
judgment  against  his  principal  for  his  benefit. 
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Let  us  apply  these  principles  to  the  ease  under 
consideration.  What  was  the  extent  of  Winston 
and  Fenwick's  obligation  to  Rives?  Their  under- 
taking was,  to  render  them  liable  to  him  on  the  hap- 
pening of  an  event  dependent  on  the  action  of  the 
Circuit  Court,  and  could  not  be  dependent  on  an 
event  still  more  remote,  unless  their  case  can  be  made 
an  exception  to  the  general  rule.  It  would  be  a  suf- 
ficient answer,  if  they  were  to  rest  on  the  contract* 
alone,  and  say  our  obligation  runs  no  further,  and  we 
are  not  liable  beyond  the  express  terms  of  the  obli- 
gation, by  which  we  became  bound.  It  may,  how- 
ever, readily  be  perceived  why  one  would  be  surety 
on  a  writ  of  error  bond  to  the  Circuit  Court,  when 
he  would  be  wholly  unwilling  to  be  bound  to  wait 
the  result  of  a  decision  in  the  Supreme  Court.  Ak 
ter  the  affirmance  of  the  judgment  in  the  Circuit 
Court,  had  there  been  no  error  taken  to  the  Supreme 
Court,  the  sureties  might  have  paid  the  debt,  and 
run  an  execution  against  their  principal  for  their  own 
indemnification.  They  were  debarred  from  doing 
this  by  the  supersedeas  on  their  principal  giving  bond 
for  the  writ  of  error  to  the  Supreme  Court.  To  hold 
that  their  liability  continued  after  such  supersedeas, 
would  be  depriving  them  of  the  privilege  of  secur- 
ing themselves,  by  paying  and  running  the  execu- 
tion on  the  judgment,  for  their  own  benefit.  And 
it  would  also  be  holding  them  liable,  on  a  contingen- 
cy to  happen  beyond  their  obligation.  It  may  hdw^ 
ever  be  objected,  by  the  defendant  in  error,  that  bx\% 
for  the  interposition  of  the  sureties,  his  judgment 
would  have  been  satisfied,  and  that  the  execution 
would  not  have  been  stayed  from  and  superseded  by 
the  first  writ  of  error.     But  it  may  be  answered,  that 
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the  law  gave  the  right,  and  that  the  law  works  an  in- 
jury to  no  one,  and  none  can  be  said  to  be  injured 
when  his  adversary  only  avails  himself  of  the  rights 
secured  to  him  by  law.  On  the  rendition  of  the 
judgment  in  the  County  Court,  the  law  provided  a 
remedy  for  the  defendant,  if  he  thought  the  law  of 
his  case  had  not  been  correctly  adjudged.  And  it 
was  art  the  same  time  sufficiently  mindful  of  the  in- 
terest of  the  successful  party.  It  provided,  that  al- 
though the  party  dissatisfied  with  the  judgment  should 
have  the  correctness  of  that  judgment  revised  in  the 
Circuit  Court,  yet  as  a  price  and  condition  of  that 
privilege,  he  should  secure  the  plaintiff  in  the  event 
of  that  judgment  being  affirmed.  The  same  privi- 
lege was  guarantied  to  the  party,  if  dissatisfied  with  the 
judgment  of  the  Circuit  Court,  on  his  case,  he  could 
ask  a  revision  in  the  Supreme  Court,  the  Court  of  the 
last  resort — but  on  the  like  condition  of  securing  the 
plaintiff,  by  bond  and  surety,  to  abide  and  perform 
the  judgment  of  the  Supreme  Court. 

The  writ  of  error  bond,  in  every  case,  is  taken 
and  entered  into,  without  the  privity  or  consent  of 
the  party  who  is  to  be  benefitted  by  it.  It  is  approv- 
ed by  the  clerk,  without,  inquiring  tnto  any  thing 
but  its  sufficiency  ;  and,  in  discharging  this  duty,  the 
clerk  is  performing  rather  a  judicial,  than  a  ministe- 
rial act. 

It  might,  here,  be  asked,  if  the  law  held  the  secu- 
rity in  the  first  bond  still  liable,  after  another  writ  of ' 
error  sued  out,  why  the  necessity  of  creating  addi- 
tional liens  and  embarrassment,  on  property,  by  re- 
quiring that  bond  and  security  should  be  given,  on 
taking  out  such  last  writ  of  error,  without  making 
auy  reference  to  the  first  bond  ?     It  is  not,  certainly, 
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the  policy  of  the  law,  to  increase  liabilities,  and  mul- 
tiply liens,  for  the  payment  of  the  same  debt — and 
this  would  certainly  have  that  tendency,  if  each  set 
of  securities  were  secured,  as  contemplated  by  law, 
against  loss,  in  a  collateral  way,  by  their  principal. 

If  the  first  sureties  were  to  be  held  liable,  there 
surely  should  not  have  been  a  supersedeas,  after  the 
affirmance  of  the  judgment  in  the  Circuit  Court :  and 
they  should  have  been  at  liberty  to  use  all  the  means 
that  the  Courts  of  law  and  equity  can  afford,  to  in- 
demnify themselves.  It  has,  however,  been  said,- 
that  the  liability  of  the  securities  became  complete, 
on  the  affirmance  of  the  judgment  of  the  Courity 
Court,  in  the  Circuit  Court;  and  that  this  liability 
could  not  be  removed,  only  by  a  reversal  of  the  judg- 
ment. 

Without  at  all  admitting  that  the  liability  was 
complete,  I  think  that  it  is  not  the  only  case,  where 
the  operation  of  the  law  can  destroy  and  change  a 
security,  after  it  had  been  fully  and  completely  ac- 
quired. The  plaintiff,  in  an  execution,  acquires  a 
lien  on  the  personal  property  of  his  debtor,  from  the 
time  the  execution  is  placed  in  the  sheriff's  hands, 
and  on  real  property,  from  the  date  of  his  judgment. 
We  believe  that  it  will  not  be  denied,  that  this  lien 
would  be  raised  and  discharged,  by  a  writ  of  error 
and  bond,  approved  as  required  by  law. 

This,  too,  would  be  the  effect  of  an  injunction 
bond,  after  levy  made.  The  law,  in  making  these 
changes  of  security,  does  not  violate  contracts;  be- 
cause, it  will  be  recollected,  that  none  of  these  secu- 
rities are  acquired  by  contract,  but  they  are  provided 
by  the  same  system  of  laws,  that  may  change  them. 

It  seems  to  me,  that  the  discharge  of  a  levy,  made 
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on  property,  by  a  subsequent  writ  of  error  bond,  or  £ 
bond  for  an  injunction,  bears  so  striking  an  analogy 
to  at  subsequent  writ  of  error  bond,  taking  the  cause 
to  a  -higher  tribunal,  as  to  be  decisive  of  the  case  be- 
fore us,  if  there  was  not  the  authority  of  an  adjudg- 
ed case  to  be  found.  But  the  case  of  Brooks  dp  Brown 
vs.  Shepherd,11  is  fully  in  point. 

In  that  case  it  was  held,  that  the  execution  of  a 
second  replevy  bond,  released  the  security  in  the  first 
bond.  The  force  of  this  authority  was  attempted  to 
be  evaded,  by  supposing  that  the  second  bond  had 
been  given,  before  there  was  a  forfeiture  of  the  first, 
and  that,  thereby,  it  has  been  rendered  impossible  to 
perform  the  first. 

If  this  had  been  the  case,  it  would  have  still  fur- 
nished an  argument  in  favor  of  the  present  plaintiffs 
in  error;  because  they  were,  in  like  manner,  prevent^ 
ed  from  proceeding  against  their  principal,  by  the 
second  writ  of  error. 

But,  an  examination  of  the  case  in  Bibb,  will  show, 
that  the  second  bond  was  not  given   until  after  there 
had  been  a  forfeiture  of  the  first  bond ;  and  an  execu-  " 
tion  sued  out  on  it,  and  levied  on  the  property  of  the' 
security  :    the  case  is  therefore  a  strong  one. 

We  are  therefore  of  the  opinion,  that  the  security 
in  the  first  writ  of  error  bond,  was  discharged  by  the 
second  bond  being  entered  into.  And  that  the  judg- 
ment ought  to  have  been  for  the  defendants  below, 
on  the  demurrer,  as  that  demurrer  brought  the  whole 
case  before  the  Court.  .'..<.' 

As  this  point  disposes  of  the  case,  we. do  not  con- 
sider it  important  to  say,  what  was  the  legal  effect, 
of  the  payments   made   to  Saunders,  to  which  the  • 
charge  of  the  Court  below  referred. 

The  judgment  must  be  reversed. 

4s.  &p.  36 
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CALDWELL  AS.  WALLACE. 

1,  In  a  declaration  upon  the  false  warranty  of  a  slave,  counts 
in  case  on  the  warranty,  and  in  trover  may  be  well  joined. 

2.  A  warranty  of  the  soundness  of  the  "  person"  of  a  slave,  in- 
cludes a  warranty  of  the  soundness  oi  mind. 

This  was  an  action  of  trespass  on  the  case,  prose- 
cuted in  Butler  Circuit  Court,  against  Caldwell,  for 
the  recovery  of  damages  for  the  false  warranty  of  a 
slave,  sold  by  him,  to  the  defendant  in  error. 

The  plaintiff  below,  declared  in  three  counts — 

First — For  that,  whereas  the  said  plaintiff,  there- 
tofore, &c.  at  the  special  instance  and  request  of  the 
defendant,  bargained  with  him  for  the  sale  of  a  cer- 
tain negro  woman  slave,  named  Letty,  at  and  for  a 
certain  price  or  sum  of  money,  to-wit,  the  sum  of  four 
hundred  dollars:  and  the  said  defendant  then  and 
there  by  falsely  and  fraudulently  warranting  the  said 
negro  woman  to  be  well  and  sound  in  person ;  sold 
the  said  slavB  to  the  said  plaintiff  for  the  sum  of  four 
hundred  dollars,  then  and  there  paid  to  the  defendant: 
whereas,  in  truth  and  in  fact,  the  said  negro  woman 
slave,  was,  at  the  time  of  the  said  sale  and  warranty, 
of  unsound  mind,  and  of  weak  and  unsound  eyes  and 
sight ;  and  had  from  thence  so  continued,  &c. 

Secondly — A.  count  upon  an  exchange  of  slaves, 
setting  out,  that  in  consideration  of  the  aforesaid  war- 
ranty, the  plaintiff  had  exchanged  a  boy  slave  named 
Dave,  for  the  said  slave  Letty,  &c. 

Thirdly. — A  count  in  trover  for  the  boy  slave, 
Dave. 
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The  record  did  not  disclose  the  particular  plea  re- 
lied on,  but  at  September  term,  1831,  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff; 
from  which  the  defendant  prosecuted  a  writ  of  enrol*. 

Prom  the  bill  of  exceptions,  taken  in  the  cause,  it 
appeared,  that  on  the  trial,  the  plaintiff  produced, 
and  having  proved,  read  to  the  jury  a  bill  of  sale  for 
the  slave  in  question,  of  the  following  tenor,  to-wit ; 
"  The  State  of  Alabama,  Butler  county — Received  of 
James  Wallace,  four  hundred  dollars,  in  full  payment, 
for  a  negro  woman  named  Letty,  supposed  to  be 
about  twenty-four  of  age,  which  I  warrant  to  be 
well  and  sound  in  person,  and  which  title  I  warrant 
forever  to  the  said  James  Wallace  and  heirs,  against 
me  and  my  heirs,  or  any  other  person  or  persons 
claiming  the  same.  Given  under  my  hand  and  seal, 
this  tenth  day  of  July,  1830. — Samuel  L.  Caldwell, 
Seal." 

The  plaintiff  then  proved  that  the  negro  named  in 
the  above  bill  of  sale,  was  of.  weak  and  unsound 
mind,  being  deficient  in  understanding.  This  proof 
being  objected  to,  and  admitted,  the  Court  was  asked' 
to  instruct  the  jury,  that  the  warranty  in  the  bill  of 
sale,  did  not  extend  to  defects  of  mind :  that  if  the 
word  "  person"  in  common  parlance,  was  contradis- 
tinguished from  "  mind,"  then  the  jury  should  so  con- 
sider^ in  making\ip  their  verdict — sedper  Curiam — 
it  was  held,  that  the  warranty  extended  as  well  to 
defects  of  mind,  as  of  body;  and  that  if  the  value  of 
the  slave  was  impaired  by  unsoundness  of  intellect, 
such  unsoundness  should  be  considered ;  to  all  which, 
the  defendant  excepted,  &c. 
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Gordon,  for  the  plaintiff  in  error. — The  question  is, 
does  a  warranty,  as  to  defects  of  person,  extend  to 
defects  of  mind  ?  As  there  is  no  direct  authority  in 
point ;  and  as  the  word  person  has  no  technical  mean- 
ing, we  must  resort  to  its  common  acceptation.  It  is 
here  employed  in  relation  to  a  being,  of  mind  and  bo- 
dy— distinguished  from  the  brute.  The  term,  person, 
is  as  applicable  to  the  most  gifted,  as  to  an  idiot. — 
When  speaking  of  the  person  of  an  absent  individual, 
we  allude  alone  to  his  body;  which  is  the  sense  in 
which  it  is  used  in  the  warranty :  it  is  used  in  refer- 
ence to  the  body.  When  we  see  a  stranger,  we  ask 
what  person  is  that — we  have  no  relation  here  to  his 
mind.  This  was  evidently  the  meaning  of  the  par- 
ties— they  used  the  word,  as  used  in  common  parlance. 
They  meant  the  body  of  a  human  being,  as  distin- 
guished from  that  of  a  brute.  The  negro  might  have 
been  not  of  fine  sense,  but  still  free  from  constitutional 
disease. 

Ellis,  contra. — In  the  construction  of  this  word,  per- 
son, the  rule  as  to  the  construction  of  deeds,  must  ap- 
ply, to-wit,  strongly  against  the  grantor. — 8  Johns. 
R.  495—16  ib.  182.  This  was  the  sale  of  a  being, 
constituted  of  body  and  mind;  and  evidently,  the 
qualities  of  that  person,  which  are  the  result  of  both 
body  and  mind,  were  the  object  of  the  sale — and  the 
reference  of  the  warranty.  The  word  person,  has  al- 
ways been  held,  to  apply  to  the  mind  as  well  as  the 
body.— 1  Black.  Com.  123, 124. 

Taylor,  J. — Two  questions  are  raised  by  the  as- 
signments of  error. 
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1st.  Is  there  a  misjoinder  of  actions  1 
2d.  Does  the  contract  include  a  warranty  of  mind, 
as  well  as  body  ? 

The  first  objection  has  not  been  insisted  on;  and, 
indeed,  it  could  not  have  been.  There  arc  two  counts 
in  the  declaration — one  in  case,  on  the  warranty,  the 
other  in  trover.  They  are  both  in  tort,  and  therefore, 
may  legally  be  joined.  On  the  other  question,  we 
feel  as  little  difficulty.  The  bill  of  sale  warranted 
the  negro  to  be  sound  in  person :  the  proof  was,  that 
she  was  of  unsound  mind.  The  counsel  for  the 
plaintiff  in  error  insists,  that  this  waranty  only  ex- 
tends to  diseases  or  defects  of  the  body :  we  do  not 
think  so.  The  best  lexicographers  give  the  word 
"person,"  as  meaning  Hie  whole  man.  It  is  true,  that 
in  common  parlance,  it  is  frequently  applied  to  the 
outward  or  visible  man :  yet,  its  correct  meaning  con- 
veys the  idea  of  the  mind,  as  well  as  the  body;  and 
it  is  a  term  used  to  contradistinguish  rational  from  ir- 
rational creatures,  and  thus  applied,  seems  to  refer 
peculiarly  to  the  mind. 

But  in  this  case,  the  breach  laid  ia  the  declaration 
is,  that  the  negro  was  of  unsound  mind :  and  upon 
this  declaration  an  issue  is  formed.  It  is  true,  that  if 
this  issue  is  immaterial,  we  should  be  bound  to  re- 
verse the  judgment :  but  we  cannot  consider  it  so. 

The  usual  warranty,  when  a  negro  is  the  subject  of 
it,  is,  that  he  is  sound  in  body  and  mind :  here  one 
word  is  used,  calculated,  and,  we  think,  intended  to 
include  the  meaning'  of  both.  If  it  were  doubtful, 
the  construction  should  be  most  strongly  against  the 
warrantor ;  else  he  would,  in  all  probability,  be  ena- 
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bled  to  effect  a  fraud,  by  the  insertion  of  this  term, 
so  novel  in  contracts  and  legal  proceedings. 

We  are  all  of  opinion,  that  the  judgment  should  be 

affirmed. 
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1.  Where  slaves  were,  by  the  will  of  a  teslator,  lent  to  a  daugh- 
ter, during  her  life,  and  on  failure  of  heirs  of  her  body,  re* 
mainder  to  others;  and  afterwards,  before  the  testator's  death, 
the  daughter  married,  and  the  slaves  were  occasionally  in 
possession  of  herself  and  husband;  it  was  held,  that  the  terms 
of  the  bequest  could  not  be  defeated  by  the  fact,  that  the 
slaves  had  thus  gone  into  her  possession,  on  marriage — and 
by  setting  up  such  fact,  as  a  parol  gift — it  appearing  that  all 
parties,  at  the  time,  recognised  the  bequest  and  limitations  by 
the  will,  and  acquiesced  therein. 

2.  In  a  case  where  a  testator  bequeathed  slaves  to  his  daugh- 
ter for  life,  remainder  (in  the  event  of  her  having  do  issue  of 
her  body,)  to  the  testator's  four  children — held,  that  the  inter- 
est of  the  residuary  legatees  in  the  slaves,  was  assignable, 
in  their  lives;  and  descendible,  on  their  decease,  to  their  le- 
gal representatives. 

3.  To  perfect  the  title  of  a  husband  to  the  choses  in  action  of 
the  wife,  it  is  essential  that  during  coverture,  he  reduce  them 
into  possession. 

4.  But  wh«re  slaves  were  bequeathed  to  a  testator's  daughter, 
during  life,  with  a  limitation  to  her  sister  and  brothers,,  in  the 
event  of  her  dying  without  heirs  of  her  body;  and  a  release 
of  the  contingent  estate  was  afterwards  made  by  two  of  the 
residuary  legatees,  to  the  daughter,  and  a  third  died  during 
her  lifetime,  a  minor — it  was  held,  that  the  descent  from  the 
deceased  brother,  and  the  release  of  the  interest  of  the  two 
others,  being  valid,  vested  a  sufficient  possession  in  the  hus- 
band of  the  daughter,  to  authorise  a  recovery  by  him  of  thai 
portion  of  her  estate  in  the  slaves,  so  released,  and  claimed 
by  descent. 

In  error,  to  the  Circuit  Court  of  Franklin. 
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This  was  a  bill  in  chancery,  to  subject  certain 
slaves  in  the  possession  of  Hogan,  to  restitution — 
they  being  claimed  by  the  complainants,  under  the 
will  of  Thomas  B.  Whitmell ;  and  in  right  of  Ann, 
wife  of  Bell,  and  the  child  of  the  testator. 

The  bill  was  filed  in  the  name  of  Bell  and  Ann, 
formerly  Ann  Smith  Whitmell,  his  wife,  the  said  Bell 
being  the  administrator  of  Thomas  West  Whitmell, 
and  of  Elizabeth  W.  Hogan,  formerly  Elizabeth  W, 
Whitmell, — heirs  and  devisees  of  Thomas  Blount 
Whitmell,  deceased.  It  stated,  that  on  the  20th  day 
of  February,  1798,  at  Halifax,  in  the  State  of  North 
Carolina,  the  said  Thomas  B.  Whitmell  made  and 
executed  his  last  will  and  testament,  which  contained 
a  clause  of  the  following  effect,  to  wit :  Item — I  lend 
to  my  daughter,  Elizabeth  West  Whitmell,  six  ne- 
groes, viz :  Sam,  Eli,  Charity,  Tempey,  Louie*  and 
Molly,  and  their  increase,  during  her  natural  life ; 
and  if  my  said  daughter,  Elizabeth  West  Whitmell, 
should  leave  an  heir  or  heirs,  lawfully  begotton  of  her 
body,  I  then  give  to  the  said  heir  or  heirs,  so  begotten, 
the  said  six  negroes  above  named,. and  their  increase, 
to  them  and  their  heirs  forever ;  and  for  want  of  such 
heirs,  my  will  and  desire  is,  for  the  said  above  named 
six  negroes,  and  their  increase,  to  be  equally  divided 
amongst  my  four  children,  Thomas  Whitmell,  Drew 
Smith  Whitmell,  Ann  Smith  Whitmell,  and  Thomas 
West  Whitmell,  to  them  and  their  heirs  forever." 

That  on  the  twentieth  day  of  September,  1798, 
the  said  testator,  Thomas  B.  Whitmell  departed  this 
life ;  and  that  afterwards,  the  aforesaid  will  was  duly 
proven,  and  admitted  to  probate  agreeably. to  the 
laws  of  North-Carolina.     That  subsequently  to  the 
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execution  of  the  said  will,  but  before  the  death  of  the 
testator,  the  said  Elizabeth  W.  Whitmell  intermar- 
ried with  one  Claudius  David  L:  that  during  the 
marriage  of  said  Claudius  and  Elizabeth,  to-wit,  on 
the  twe^ty-imh  day  of  October,  1S04,  the  said  Tho- 
mas W.  Whitmell,  while  yet  a  minor,  died  intestate, 
unmarried  and  without  lawful  heir  of  his  body.  That 
after  the  death  of  said  Thomas  W.  Whitmell,  and 
before  the  said  Elizabeth  David  L,  had  any  child  or 
children,  the  said  Claudius  David  L,  died,  also.  That 
during  the  marriage  of  said  Claudius  and  Elizabeth, 
to-wit,  on  the  first  day  of  October,  1813,  the  said 
Thomas  Whitmell  and  the  said  Drew  Smith  Whit- 
mell, executed  to  their  sister  Elizabeth,  a  certain 
deed  of  release  in  writing,  in  the  words  following,  to- 
wit — ';To  all  before  whom  these  shall  comej  greet- 
ing. Know  ye,  that  Thomas  Blount  Whitmell,  late 
of  Halifax  County,  deceased,  by  his  last  will  and 
testament  did  lend  unto  his  daughter  Elizabeth  West 
Whitmell,  during  her  natural  life,  certain  negroes, 
to-wit,  one  negro  man  named  Sam,  one  named  Eli, 
one  boy  named  Louie,  one  woman  named  Molly,  one 
named  QJharity,  and  one  girl  named  Tempey — toge- 
ther with  their  increase :  and  that  Thomas  Blount 
Whitmell  did  devise  in  said  will,  that  if  his  saiddaugh-^ 
ter,  Elizabeth  W.  Whitmell,  should  depart  this  life; 
without  lawful  heir,  begotten  of  her  body,  that  therl 
the  said  negroes  above  mentioned  should  return  to 
the  heirs  of  the  said  Thomas  Blount  Whitmell — And 
know  ye  also,  that  the  said  Elizabeth,  since  this  de- 
vise has  been  lawfully  married  unto  Claudius  David 
L;  and  removed  with  him,  her  said  husband,  to  the 
State  of  Tennessee.     And  know  ye  also,  that  we, 
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Thomas  Whitmell  and  Drew  S,  Whitmell,  being 
two  of  the  lawful  heirs  of  the  said  deceased;  and  un-* 
to  whom  a  part  of  the  said  negroes  will  return  at  the 
death  of  our  sister  Elizabeth — without  issue.  And 
we  therefore,  for  the  natural  love  and  affection  which 
we  have  for  our  beloved  sister,  Elizabeth  W.  David 
L,  do  for  ourselves,  our  heirs,  &c,  give,  grant,  and 
confirm,  unto  our  said  sister,  Elizabeth,  and  unto  h«r 
assigns,  all  our  right,  title  and  interest,  which  we  may 
have,  forever,  hereafter,  on  or  in  the  said  negroes,  or 
their  increase,  whatever ;  and  we  do  by  these  pres- 
ents for  ourselves,  our  heirs,  executory  &c,  disannul 
any  right,  claim,  or  interest  in  said  negroes,  from, 
this  time  and  forever,"  &c.  Witnessed,  signed  and 
sealed. 

That  after  the  death  of  the  said  Claudius,  and  du- 
ring the  widowhood  of  the  said  Elizabeth,  the  said 
Drew  S.  Whitmell  departed  this  life,  intestate  and 
unmarried,  and  without  having  lawful  heir  of  his 
body:  and  that  subsequent  to  the  death  of  said  Drew 
S.  Whitmell,  the  said  Elizabeth  David  L,  intermar- 
ried with  Arthur  S.  Hogan.  That  after  this  last 
marriage,  Thomas  Whitmell  departed  this  life,  with- 
out issue:  and  that  on  the  26th  day  of  October,  1824, 
the  said  Elizabeth  W.  Hogan,  also  died,  without  ev- 
er having  issue  of  her  body — leaving  the  said  Ann 
Smith  Bell,  the  wife  of  the  complainant,  the  only 
survivor  of  the  four  contingent  legatees  above  men- 
tioned— who  with  her  husband,  (he  complainant,  in  theit 
own  riglxt,  and  through  the  said  Bell,  as  administrO* 
tor ',  as  above  set  forth,  were  entitled  to  the  before  men- 
tioned slaves,  with  their  increase;  and  their  hire,  from 
the  time  of  the  death  of  the  said  Elizabeth   W.  Ho* 

4  s  &  p.  37 
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gan — thfey  being  in  the  possession  of  the  said  Arthur 
S.  Hogan,  the  defendant. 

The  bill  further  alleged,  that  the  said  Hogan,  at 
the  time  of  his  marriage  with  the  said  Elizabeth, 
wa^  in  possession  of  the  said  negroes,  and  had  full 
knowledge  of  all  the  facts  and  circumstances  con- 
nected with  the  title ;  and  that  the  said  Elizabeth 
had  only  a  life  estate  in  the  same. 

The  answer  of  Arthur  S.  Hogan,  the  defendant, 
admitted  the  charges  in  the  bill  as  to  the  execution 
of  the  will,  and  the  death  of  Thomas  B.  Whitmell; 
but  insisted  on  proof  of  the  will  having  been  admit- 
ted to  probate :  admitted  also,  the  marriage  of  Eliz- 
abeth W.  Whitmell  with  Claudius  David  L,  and  the 
death  of  Thomas  W.  Whitmell,  while  a  minor,  and 
unmarried:  also  the  death  of  Claudius  David  L, 
without  issue  of  the  body  of  his  wife  Elizabeth — 
the  execution  of  the  deed  of  release  by  Thomas  and 
Drew  Smith  Whitmell,  the  marriage  of  defendant 
with  Elizabeth,  and  her  death :  insisted  that  the  ab- 
solute property  was  vested  in  the  said  Elizabeth ; 
and  claimed  it,  not  only  from  the  limitations  in  the 
will  of  said  Thomas  B.  Whitmell,  but  because  the 
said  will  had  been  made  before  the  marriage  of  said 
Elizabeth  with  the  said  Claudius ;  and  to  prevent 
her  marriage  with  another  individual.  It  further 
averred,  that  on  the  marriage  of  the  said  Elizabeth 
with  the  said  Claudius,  the  said  six  slaves  named  in 
the  bill,  were  sent  home  with  the  new  married  cou- 
rle,  the  said  Claudius  having  a  house,  to  which  he 
removed :  and  contended  generally  that  the  slaves 
had  been  given  to  the  said  Claudius  and  Elizabeth, 
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on  their  marriage :  also,  that  said  property  had  been 
willed  by  the  said  Claudius  to  his  wife  Elizabeth. 

The  following  was  the  testimony  (as  condensed) 
taken  in  the  cause. 
Evidence  for  complainant. 

Ann  WhitmeU. — She  was  the  widow  of  testator, 

Whitmell ;  in  May,  1798,  Elizabeth  was  married  to 

C.  David  L ;  before  the  marriage  David  L ;  had  been 

keeping  a  store  four  miles  from  WhitmelFs;  after 

marriage  he  resided  at  Whitmell's,  and  commenced 

building  a  house  for  residence  and  store,  two  and  a  half 

miles  from  Whitmeirs.  Iti  August  she  believed  house 

not  being  done,  David  L  sent  a  load  of  furniture  to 

it,  for  use  of  workmen.     Elizabeth  was  once  at  new 

house,  but  returned  in  evening ;  did  not  believe  they 

removed  till  after  death  of  Thomas  W ;  and  when 

they  did,  the  house  not  finished,  and  they  went  into 

a  log  house  near  it;  believed  the  chimneys  not  built 

till  Christmas,  and  five's  battery  not  built  for  at  least 

twelve  months  afterwards ;  she  often  heard  testator 

say  before  he  made  his  will,  that  he  intended  to  give 

only  life  estate  to  Elizabeth,  and  such  she  always 

understood  to  be  the  nature  of  his  will,  and  such  was 

also  the  understanding  of  Elizabeth  and  David  L,  afc 

ter  old  man's  death.     Elizabeth  complained  of  the 

injustice  of  limiting  her  estate ;  that  the  six  negroes 

remained  in  the  possession  and  control  of  Thomas  B, 

till  his  death;  that  after  the  marriage,  and  before 

death,  those,  as  well  as  other  negroes  of  T.  B.  W, 

were  occasionally  in  employ  of  David  L,  assisting  in 

jobs,  but  that  David  L  had  no  control  over  them  till 

after  death  of  T.  B.  W. ;  that  soon  after  death  of  T. 

B.  W.  she  complained  to  Granberry,  one  of  the  exe- 
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cutors,  of  misbehavior  of  one  of  the  slaves,  to  which 
he  replied  they  had  better  be  sent  home  to  Claudius; 
that  the  crop  might  be  got  in  by  others  without  him; 
proved  number  of  negroes  and  ages,  &c. 

Wm.  Alsobrook  heard  demand  of  negroes  by  Bell, 
short  time  after  Mrs.  Hogan's  death  :  negroes  as  va- 
luable as  any  of  the  kind. 

Samuel  Eggleston  lived  with  Hogan  in  1824;  prov- 
ed value  of  negroes  and  their  hire. 

George  P.  Eggleston — value  of  negroes,  and  their 
hire. 

Elizabeth  Powell— knew  the  negroes,  and  knew 
them  when  in  the  possession  of  Mrs.  David  L,  when 
she  was  a  widow,  and  knew  them  from  then  till  now. 
Mrs.  David  L,  while  a  widow,  said  they  were  lent 
to  her  by  her  father;  and  that  at  her  death  they  were 
to  go  to  her  family ;  she  frequently  said  the  same  in 
Tennessee,  in  1818  or  1819 ;  she  never  heard  Clau- 
dius David  L  speak  about  them.  It  was  the  gene- 
ral understanding  in  the  neighborhood  where  David 
L  lived,  that  the  negroes  were  only  loaned,  and  ne- 
ver heard  any  thing  to  the  contrary.  Henry  Moran's 
character  for  veracity  was  good,  and  she  never  heard 
it  impeached — never  heard  David  L  speak  at  all 
about  the  negroes — nor  Mrs.  Elizabeth,  before  old 
man's  death.  She  said  it  was  strange  her  father  had 
only  lent  her  property,  when  to  the  other  children  he 
had  given  it ;  and  sometimes  seemed  to  think  hard 
of  it;  did  not  always  complain  of  her  father;  always 
spoke  of  her  title  as  derived  through  the  will,  &c. 

Elizabeth  Barker  knew  nothing  about  the  title. 
In  North-Carolina,  it  was  the  general  report,  that 
the  negroes  were  only  lent  to  Mrs.  David  L,  for  life, 
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and  she  never  heard  any  thing  to  the  contrary ;  knew 
character  of  Moran  thirteen  years  ago,  and  before 
that  time;  considered  a  man  of  truth,  and  stood  fair; 
she  is  sixty  years  old.  David  L  was  said  to  be  a 
Frenchman. 

Edmund  Wiggins. — Knew  Henry  Moran  for  twen- 
ty-six years  previous  to  1818,  and  since  that  time 
had  corresponded  with  him;  up  to  1818  his  charac- 
ter was  good,  and  worthy  of  belief  in  a  court  of  jus- 
tice ;  had  heard  nothing  against  him  since. 

Mary  King- — Became  acquainted  with  the  negroes 
and  continued  to  be  so,  till  they  left  the  neighbor- 
hood ten  years  agO;  in  Dickson  county,  Tennessee  ; 
always  imderstood  tKe  negroes  belonged  to  David  L 
during'  wife's  life,  and  no  longer ;  often  heard  David 
L  and  wife  say,  during  life-  time  of  C.  David  L,  that 
the  slaves  were  held  under  her  father's  will,  and  if 
she  died  without  children,  that  they  returned  to  wife's 
brothers  and  sisters.  She  recollected  many  conver- 
sations during  life-time  of  C.  David  L,  and  with  wife 
since  his  decease;  Mrs.  David  L  always  said  she 
held  them  under  the  will,  and  that  the  property 
would  return  to  her  brothers  and  sisters  at  her  death, 
without  children.  C.  David  L  often  admitted  the 
same,  and  expressed  dissatisfaction  at  her  father's 
will ;  said  he  was  only  working  for  other  people. 
The  general  understanding  of  the  neighborhood  was 
the  same.  She  knew  of  the  increase  of  slaves  till 
about  nine  years  since — (stated  the  increase.)  Mrs. 
David  L  told  her  that  she  never  went  to  house-keep- 
ing tiH  after  the  death  of  her  father — that  before,  she 
went  to  David  L's  house,  and  remained  there  one 
night,  but  the  house  was  so  open,  and  she  was  so 
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unhappy  during  the  night,  that  she  returned  home 
next  morning,  before  breakfast,  and  remained  there 
till  her  father's  death;  heard  Mr.  D.  L  say  he  was 
working  for  other  people.  Claudius  David  L  was 
careful  of  his  property :  she  did  tell  Bell  that  she 
knew  nothing  of  the  business,  but  at  that  time  she 
did  not  know  that  declarations  of  David  L  and  wife, 
were  evidence. 

Henry  Moran — In  February,  1798,  wrote  will  at 
request  of  Whitmell,  in  which  he  lent  negroes.  In 
May,  marriage  took  place ;  and  in  September,  a  very 
few  days  before  death  of  Whitmell,  he  sent  for  him, 
to  make  alterations  in  will;  "I  expected  it  was  con- 
cerning the  loaned  negroes,  but  when  got  there  and 
was  prepared  to  write,  he  said,  the  only  alteration  he 
wished  made,  was  respecting  some  land  which  he 
owned  in  Tennessee;  he  wrote  a  codicil;  after  he 
wrote  respecting  the  land,  asked  Whitmell,  if  he 
wished  to  make  any  alteration  respecting  the  loaned 
negroes?  he  answered  no,  let  that  stand #s  it  is.  He 
read  and  signed  the  codicil,  and  a  very  few  days  after, 
expired ;  was  intimately  acquainted  with  Whitmell, 
and  boarded  with  him  two  years,  till  January  before 
his  death,  and  generally  did  his  writing,  and  then  liv- 
ed one  mile  off,  till  his  death ;  never  understood  the 
negroes  were  given  as  a  marriage  portion ;  David  L 
and  wife  moved  home  a  few  days  after  death  of  Whit- 
mell; Pavid  L  lived  about  one  mile  from  WhitmelTs. 
It  was  not  till  spring  that  new  house  was  finished,  so 
they  could  live  in  it,  but  they  moved  into  a  log  house. 
Whitmell  worked  the  negroes  in  the  crop  the  year  he 
died,  and  they  helped  gather  the  crop  after  death  of 
Whitmell.     Whitmell  did  not  send  the  negroes  hnm* 
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with  David  L,  but  they  were  in  his  possession  at  and 
after  his  death.  David  L  established  a  store  at  the 
bridge  in  1799,  in  spring,  and  the  five  battery  was  not 
built  till  one  or  two  years  after  that  time.  Was  well 
acquainted-  with  Jones  and  Sills,  and  dont  believe 
Whitmell  was  ever  intimate  with  them.  Jones  and 
Hoggs  married  Drew  Champion's  sisters.  C.  David 
L  admitted  to  him,  that  he  knew  that  at  his  wife's 
death  his  title  was  gone,  but  said  he  was  not  afraid 
but  she  would  have  heirs.  After  David  L  moved  to 
Tennessee,  he  returned  to  North  Carolina,  on  busi- 
ness, and  asked  opinion  of  witness,  if  he  sold  the  ne- 
groes and  bought  others,  if  they  would  not  belong  to 
him — witness  said  they  would,  but  that  the  heirs 
would  not  permit  him  to  do  it :  he  said  he  could  do  it 
and  they  would  not  know  it. 

Mitty  Barrow — Always  understood  the  negroes 
were  loaned  to  Elizabeth. 

Mary  Haynes — Whitmell  told  her,  he  had  made 
his  will,  and  what  he  had  intended  for  Betsey,  he  had 
lent  her;  on  being  asked  why  he  did  not  give  her  her, 
part,  as  well  as  the  others — he  said,  he  did  not  know 
what  kind  of  a  man  she  had  married.  Elizabeth 
was  present  at  this  conversation.  She  was  married 
to  David  L.  If  they  stayed  at  Whitmell's  till  his 
death,  she  did  not  know  it. 

Alexander  Frazier — Knew  Whitmell  eight  years 
before  his  death ;  and  David  L,  one  year  before  mar- 
riage, and  as  long  as  he  lived  afterwards  there ;  lived 
in  one  or  one  and  a  half  miles  of  both ;  was  intimate 
with  both,  and  often  at  their  houses;  set  up  with 
Whitmell  almost  every  night  of  his  last  illness.  Da- 
vid L  and  wife  did  not  finally  move  home  to  live,  un- 
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til  after  death  of  Whitmell;  knew  the  negroes;  they 
went  home  to  live  after  death  of  Whitmell,  and  after 
gathering  the  crop,  they  had  gone  to  the  place  where 
David  L  settled  before,  with  other  hands,  to  clear 
the  place  up,  but  returned  to  WhitmelPs  to  get  in  the 
crop,  and  did  not  go  home  to  live  till  the  crop  was 
gathered,  which  was  after  WhitmelFs  death ;  saw 
some  of  the  negroes  at  work  in  WhitmelFs  low- 
grounds,  gathering  crop,  after  WhitmelFs  death ;  the 
negroes  worked  in  crop  with  other  negroes  of  Whit- 
mell, that  year;  never  heard  that  David  L  and  wife 
claimed  otherwise  than  by  the  will;  believes  David 
L  moved  to  Tennessee  three  or  four  years  after  mar- 
riage; moved  to  Tennessee  with  him;  heard  David 
L  say,  in  Tennessee,  and  grumble,  that  he  would  lose 
the  negroes,  if  wife  died ;  and  the  same  in  North  Ca- 
rolina. 

Nicholas  Bryant — Was  acquainted  with  testator, 
andC.  David  L;  was  related  to  WhitmelFs  family; 
David  L  moved  into  his  new  house  about  1st  De- 
cember; before  that,  he  lived  at  Edwards's  ferry; 
knew  Molly  and  negro  man ;  knew  WhitmelFs  ne- 
groes; David  L  did  not  take  any  of  WhitmelFs  ne- 
groes home  with  him,  as  he  knows  of — would  have 
known  it,  if  he  had ;  Whitmell  worked  all  his  hands 
in  his  crop  that  year,  and  they  helped  gather  the 
crop  before  any  of  them  went  to  David  L's;  Whit- 
mell sent  different  hands  to  work  occasionally,  at 
house;  different  sets  of  hands;  dont  think  Whitmell 
was  ever  at  David  L's ;  never  saw  him  there;  thinks 
he  would  have  seen  him  if  there ;  there  was  a  cool- 
ness, soon  after  the  marriage,  between  Whitmell  and 
David  L.    It  was  always  understood  the  negroes 
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were  to  return  to  the  family ;  never  heard  that  any 
negroes  were  given  to  Elizabeth,  as  a  marriage  por-« 
tion. 

Evidence  for  defendant. 

John  Hoffan — Lived  in  North  Carolina  when  Da* 
vid  L  married  Elizabeth ;  David  L  commenced  house 
keeping  several  months  before  the  death  of  T.  B< 
Whitmell;-  wa£  at  his  house  frequently,  and  recol- 
lects seeing  some  of  the  negroes ;  and  saw  them  there 
frequently,  before  de:ith  of  old  Mr.  Whitmell;  they 
were  reputed  to  be  the  property  of  C.  David  L,  in 
that  neighborhood,  at  that  time;  knows  Mrs.  Ann 
Whitmell;  she  is  a  very  old  woman,  and  lives  with 
Bell.  Mrs.  tjogan  died  four  or  five  years  ago;  ne- 
groes higher  then  than  now;  Charity  has  died  since 
Mrs.  Hogan's  death.  The  marriage  took  place  early 
in  spring ;  was  at  wredding ;  and  in  a  few  weeks  after, 
the  couple  moved  home  permanently ;  and  witness 
went  to  board  with  them  the  next  year  thereafter. — » 
At  time  of  marriage,  David  L  kept  store ;  when  they 
first  moved  after  marriage,  they  lived  in  a  log  cabin, 
and  sometime  in  the  fall,  they  moved  to  the  new4 
house,  as  he  believes;  new  house  was  not  finished; 
David  L  cleared  land,  the  year  he  was  married;  and 
the  year  he  lived  with  him,  he  rented  a  plantation  two 
miles  off,  not  having  cleared  land  enough,  of  his  own; 
he  had  contiguous  to  his  house,  ten  or  twelve  acreSj 
which  he  commenced  in  the  latter  part  of  the  summer 
er  commencement  of  the  fall  of  the  year  he  Was  mar- 
ried. About  the  death  of  Whitmell,  witness  was  go- 
ing to  school  to  a  Mr.  Moran,  and  was  fourteen  years 
old .     He  boarded  at  Mr.  Harrison's,  at  death  of  Whit- 
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mell;  never  saw  any  negroes  at  David  L's,  but  Eli, 
Charity,  Tempy,  Lewey  and  Molly,  with  whom  he 
was  well  acquainted.  Don't  recollect  that  the  goods 
of  David  L  were  ever  moved  to  Whitmell's;  was  fre- 
quently at  Whitmell's  during  his  last  illness 

George  Washington — Value  of  negroes  and  hire — 
in  1824,  more  valuable  than  now. 

Drew  Champion— Heard  T.  B.  Whitmell,  a  num- 
ber of  times,  speak  of  a  gift  of  negroes  made  to  Eliz- 
abeth, after  she  was  married ;  heard  him  say,  he  had 
given  to  his  daughter  Elizabeth,  Charity,  Eli,  Sam 
and  Molly ;  Sam  was  sold  by  his  father  to  Whitmell ; 
he  saw  the  negroes  at  C.  David  L's,  until  I13  left  the 
county — several  years  after  marriage ;  wh  it  makes 
hhmrecollect  about  Eli,  more  particularly,  is,  that  he 
and  Whitmell  bought  three  negroes  from  a  Virginia 
trader — Eli  was  one  of  them. 

Shadrach  Bell — Knew  David  L  and  Thomas  B, 
Whitmell ;  lived  in  neighborhood ;  and  saw  David 
L  married ;  was  often  at  David  L's  house,  after  mar- 
riage ;  saw  the  negroes,  in  the  deed  of  gift  mention- 
ed, in  the  possession  of  David  L.  Hunted  frequent- 
ly in  company  with  T.  B.  Whitmell  and  Mr.  Bell  ; 

.  and  recollected  they  breakfasted  at  David  L's  oncer 
and  perhaps  oftener ;  this  was  in  the  summer  or  late 
in  spring.  The  negroes  were  at  David  L's,  shortly 
after  marriage;  thinks  he  has  seen  them  all  there; 
but  if  they  remained  there  constantly,  don't  know ; 
don't  know  if  negroes  were  under  control  of  David  L7 
or  not.  Don't  know  of  any  consideration  given  by  Da- 
vid L,  to  Thomas  and  Drew  Whitmell,  for  deed. — 
Don't  recollect  that  he  saw  all  the  negroes  at  David 

•  L's,  at  one  time,  in  life-time  of  Whitmell. 
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Dr.  Isham  Sills — Saw  David  L  and  wife  at  home, 
shortly  after  the  marriage.     Whitmell  said,  he  had 
given  his  daughter,  Elizabeth,  a  parcel  of  negroes, 
and  intended  or  had  given  her  a  tract  of  land  in 
north-western  district ;  saw  the  negroes,  Sam,  Eli,' 
and  two  negro  women  and  children,'  that  were  be- 
fore the  property  of  Whitmell.     Was  at  David  L's, 
often ;  knows  positively,  that  the  negroes  were  on 
his  premises,  and  under  his  control,  in  the  lifetime  of 
Thomas  B.  Whitmell ;  never  saw  them  in  the  pos- 
session or  employment' of  any  one  else  but  C.  David 
L,  after  Whitmell  told  him  he  had  given  them  to  his 
daughter,  Elizabeth,  then  wife  of  C.  David  L ;  thinks 
he  saw  Whitmell  at  the  house  of  C.  David  L ;  does, 
positively  believe,  that  the  negroes  remained  in  the 
possession  pf  David  L,  from  and  after  the  time  that 
he  said  he  had  given  them  to  Elizabeth.     Nathan 
Ross  and  N.  Skinner  were  at  law  with  J.  Jones,  and 
report  says,  they  were  very  unfriendly  to  Jones.   Eliz- 
abeth Jones  is  dead. 

John  Jones — Knows  negroes;  saw  the  negroes  all 
at  a  time,  and  several  times  at  David  L's.  Witness 
helped  to  make  the  coffin  of  Whitmell ;  it  was  made 
at  David  L's ;  all  the  negroes  were  then  at  David 
L's.  Always  considered  them  the  property  of  Da- 
vid L,  but  after  death  of  Whitmell,  heard  it  circula- 
ted that  the  negroes  were  only  lent  to  David  L ;  but  all 
those  he  heard  speak  on  the  subject,  before  Che  death 
of  Whitmell,  considered  them  as  property  ,of  David 
L.  Heard  Whitmell  say,  at  the  house  of  David  L> 
that  he  had  given  the  negroes  to  Elizabeth. 

Cross-examined — Saw  Dave,  another  negro  of 
WhitmeH's,  at  David  L's,  who  was  hired  to  Churchill ; 
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may  have  seen  others ;  the  negroes  were  in  posses- 
sion of  David  L,  when  Whitmell  said, he  had  given 
them  to  his  daughter. 

Mary  Hodge — C.  David  L  moved  home  in  the 
course  of  the  summer ;  after  Mrs.  David  L  moved, 
often  stayed  with  her  two  or  three  days  at  a  time ; 
saw  negroes  there  at  times ;  saw  Charity  there  every 
time ;  don't  know  she  saw  the  rest  every  time.  The 
negroes  remained  in  possession  of  David  L,  from  the 
first  time  she  saw  them  there,  till  the  death  of  Whit- 
mell ;  Sam  was  bought  of  her  father ;  set  up  with 
Whitmell  when  he  died ;  witness  is  forty-one  or  forty- 
two  years  old. 

Henry  Hodge — Lived  near  Whitmell;  David  L 
moved  home  short  time  after  he  was  married  to  Eliz- 
abeth;  was  frequently  at  David  L's,  after  he  moved 
home ;  saw  all  the  negroes  at  David  L's ;  saw  them 
in  the  employment  of  David  L,  and  never  saw  them 
in  the  employment  of  any  other  person  after  he  moved 
home,  and  this  was  previous  to  the  death  of  Whit- 
mell ;  never  saw  any  other  negroes  in  the  possession 
of  David  L,  before  death  of  Whitmell,  belonging  to 
Whitmell.  Witness  is  forty-four  or  forty-five  years 
old. 

Wm.  R.  Smith — lived  near  Whitmell's ;  a  cancer 
on  his  tongue  caused  his  death;  he  set  up  with 
him  a  night  about  a  week  before  death  of  Whitmell, 
and  at  that  time  the  cancer  had  cut  off  much  of  his 
tongue,  which  so  affected  his  speech  that  he  could 
not  understand  any  thing  he  said;  he  made  his  wants 
known  to  his  nurse  by  signs,  more  than  words  ;  nei- 
ther David  L  nor  Elizabeth  were  there ;  in  spring  of 
1825,  received  a  letter  from  Hogan  requesting  him  to 
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enquire  for  information  ;  saw  Moran  and  asked  him, 
if  he  knew  any  thing  of  David  L's  having  any  of  the 
negroes  before  death  of  Whitmell ;  Moran  said  it  had 
been  so  long  since  the  death  of  Whitmell,  that  he  did 
not  recollect  any  thing  about  it.  In  fall  of  1826,  re- 
ceived a  letter  from  Bell,  for  information ;  again  saw 
Moran,  and  asked  him  what  he  knew,  and  what  was 
the  belief  in  the  neighborhood — his  answer  was,  he 
had  just  received  a  letter  from  Bell,  on  the  same  sub- 
ject, but  had  no  recollection  of  the  circumstances.  Re- 
ceived a  letter  from  Hogan,  requesting  him  to  attend 
and  cross-examine  Moran,  when  he  was  examined: 
received  the  letter  19th  December,  and  went  on  same 
day  while  they  were  examining  witnesses  for  Bell; 
read  Moran's  depositions  on  that  day.  In  one  part 
he  said,  all  WhitmelFs  negroes  worked  in  the-crop 
before  his  death,  and  after  his  death;  all  helped  to 
gather  it;  asked  Moran  if  he  was  on  the  plantation 
of  Whitmell,  after  his  death :  he  said  no ;  then  asked 
him  how  he  could  say,  that  all  the  negroes  of  Whit- 
mell helped  to  gather  the  crop — he  said  he  did  not 
intend  to  say  so  ;  then  witness  applied  to  S.  M.  Nick- 
els and  Young,  the  two  justices,  to  put  down  the 
questions  to  Moran,  and  his  answers — they  said,  Mo- 
ran's  deposition  was  closed ;  that  they  had  two  othn 
ers  to  take,  and  that  they  had  not  time  to  write  it 
over  again ;  believes  it  was  3  o'clock  in  the  after- 
noon. The  crops  gathered  in  North  Carolina,  at  that 
time,  were  corn,  and  middle  of  October  was  thought 
«arly  to  begin  to  gather  the  crops. 

Drew  Champion — lived  near  David  L ;  he  moved 
home  shortly  after  the  marriage  ;  was  frequently  at 
his  house  after  the  marriage  ;  frequently  saw  the  ne- 
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groes  tiere  ;  can't  say  he  saw  them  there  every  time 
he  was  there  ;  negroes  were  in  the  employment  and 
possession  of  David  L,  and  remained  from  the  time  he 
first  saw  them  there,  till  death  of  Whitmell;  set  up 
a  part  of  several  nights  with  Whitmell,  before  he 
died;  rode  with  Whitmell  to  his  quarter,  several 
times,  and  passed  David  L's  house,  after  David  L 
had  moved  home.  Would  have  certainly  known  the 
names  of  the  negroes  if  he  had  not  heard  them;  was 
born  in  17GQ.  John  Jones  and  Henry  Hodge  married 
sisters  of  witness;  Sills's  wife  is  cousin  of  witness; 
thinks  Sills  and  Jones  somewhat  related;  but  don't 
know  what;  moved  from  North  Carolina  in  1804. 

The  Chancellor,  below,  on  a  final  hearing,  render- 
ed a  decree  in  favor  of  the  complainants,  for  the  slaves 
and  their  increase,  together  with  the  value  of  their 
hire,  from  the  time  of  Mrs.  Hogan's  death. 

A  writ  of  error  having  been  taken,  and  the  case 
removed  into  this  Court:  the  plaintiff  contended  for 
a  reversal  on  the  grounds — 

1st.  That  there  was  a  gift  of  the  negroes  by 
Thomas  B.  Whitmell,  in  his  life-time,  to. his  daugh- 
ter and  son-in-law,  Claudius  David  L,  and  that  the 
plaintiff  in  error  was  entitled  to  the  whole  property, 
under  the  gift. 

2d.  That  if  there  had  been  no  gift,  and  if  the 
plaintiff  in  error  held  under  the  will,  that  then  he 
was  entitled  by  reason  of  the  deed  from  Thomas  and 
Drew  S.  Whitmell,— the  death  of  Thomas  West 
Whitmell — the  will  of  Claudius  David  L, — the  mar- 
riage, and  death  of  Mrs.  Hogan — to  the  whole  inter- 
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est,  except  one  fourth,  and  one  sixteenth  of  the  pro- 
perty. 

1st.  Because  the  grant  from  the  brothers  to  Mrs* 
Elizabeth  David  L,  during  the  life  of  David  L,  vest- 
ed their  rights  in  him  absolutely. 

2d.  There  was  a  temporary  merger  of  the  life  es- 
tate, and  executory  fee,  in  Claudius  David  L,  which 
by  his  will  was  conveyed  to  his  wrife. 

3d.  Whether  the  property  was  merged  in  Claudi- 
us David  L,  or  not;  and  even  if  the  wife,  as  survivor 
of  Claudius  David  L,  was  entitled  to  the  interest 
granted,  by  survivorship — still  Hogan  having  married 
arid  survived  her,  was  entitled  to  said  interest. 

The  cause  was  argued  by  Thornton  and  Stewart, 
for  the  plaintiff  in  error — and  Hopkins,  contra. 

Saffold,  J. — Thomas  B.  Whitmell,  in  the  State  of 
North  Carolina,  made  his  will  on  the  26th  of  Feb- 
ruary, 1798,  and  died  on  the  20th  September  next, 
thereafter.  He  devised,  inter  alia,  six  negroes,  which 
(with  their  increase  and  hire)  are  the  subject  of  this 
controversy,  to  his  daughter,  Elizabeth,  for  her  natu- 
ral life,  and  after  her  death,  to  her  children,  if  she 
should  have  any,  and  if  not,  then  over  to  his  four 
other  children — to  wit,  Ann  Smith  Whitmell  (now 
Ann  S.  Bell,  the  complainant's  wife,)  Thomas  Whit- 
mell, Drew  S.  Whitmell  and  Thomas  S.  Whitmell. 
The  negroes  having  gone  into  the  possession  of  Ho- 
gan, in  the  manner  herein  after  stated,  the  bill  was 
filed  by  Bell  and  wife,  for  their  recovery,  and  the 
value  of  their  hire,  from  the  death  of  Elizabeth,  the 
legatee  for  life. 
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The  material  facts,  disclosed  by  the  bill7  are,  that 
after  the  making  of  the  will,  and  before  the  testa- 
tor's death,  to  wit,  in  May,  of  the  same  year,  Eliza- 
beth married  one  David  L ;  during  the  coverture  they 
received  possession  of  the  negroes,  and  afterwards, 
in  the  life-time  of  David  L,  one  of  the  executory  leg- 
atees, Thomas  W.  Whitmell  died  intestate,  an  in- 
fant, and  without  issue ;  afterwards  David  L  died; 
during  his  life,  however,  two  of  the  said  executory 
legatees,  Thomas  Whitmell,  and  Drew  S.  Whitmell, 
conveyed,  by  grant  and  release,  all  their  said  execu- 
tory interest,  to  their  sister  Elizabeth.  After  the 
death  of  David  L,  and  during  the  widowhood  of  Eli- 
zabeth, Drew  S.  Whitmell  died,  intestate,  and  with- 
out wife  or  children.  After  the  death  of  said  Drew 
S.  Whitmell,  the  said  Elizabeth  David  L  intermar- 
ried with  the  defendant  below,  Arthur  S.  Hogan. — 
And  at  a  still  later  period  Thomas  Whitmell  died  in- 
testate, and  without  wife  or  children;  and  afterwards, 
on  the  26th  August,  1824,  the  said  Elizabeth,  wife  of 
the  defendant,  Hogan,  died  without  leaving  any  child, 
but  leaving  Ann  S.  Bell,  the  only  surviving  descen- 
dant of  the  testator,  Thomas  B.  Whitmell — who, 
with  her  husband,  are  administratrix  and  administra- 
tor of  Thomas  W.  Whitnell,  and  of  said  JElizabeth 
Hogan. 

The  answer  of  Hogan,  as  original  defendant,  re- 
sists the  recovery,  and  relies  for  his  defence,  upon 
two  distinct  grounds :  first,  a  gift  from  the  testator  to 
David  L,  and  his  wife,  in  his  life-time ;  secondly,  on 
the  will  of  Thomas  B.  Whitmell — the  release  from 
Thomas  and  Drew  S,  Whitmell,  and  the  will  of 
David  L< 
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The  only  fact  in  controversy  between  the  parties 
was,  whether  the  elder  Whitmell,  in  his  life-time, 
made  an  absolute  parol  gilt  and  delivery  of  the  ne- 
groes in  question,  to  David  L,  and  his  wife;  or  were 
they  received  on  the  terms  expressed  in  the  will? — 
On  this  point  a  large  mass  of  testimony  was  taken* 
by  each  party. 

The  Circuit  Court  decreed,  for  the  complainants, 
the  negroes  in  controversy,  and  four  thousand  five 
hundred  and  seventy  eight  dollars,  the  value  of  their 
hire,  since  the  death  of  Mrs.  Hogan. 

Hogan,  having  prosecuted  this  writ  of  error,  as- 
signs, as  causes — that  the  Court  decreed  for  the  com- 
plainants, as  stated,  when  their  bill  should  have  been 
dismissed.  That  there  was  error,  in  not  giving  ef- 
fect to  the  deed  of  release,  or  conveyance  of  Thom- 
as and  Drew  S.  Whitnell ;  and  in  allowing  damages 
for  the  detention  of  the  negroes. 

The  whole  merits  of  the  case  may  be  sufficiently 
investigated,  by  an  examination  of  the  two  questions, 
first,  was  there  any  parol  gift,  legally  consummated? 
Secondly,  what  was  the  legal  effect  of  the  will,  vas 
between  these  parties. 

The  first  question  must  be  governed  by  the 
strength  of  the  evidence.  The  testimony  on  either 
side,  considered  apart  from  that  oppsed  to  it,  would 
afford  reasonable  certainty  in  favor  of  the  party  for 
whom  it  was  introduced ;  but  when  compared,  it  is 
difficult  to  be  reconciled.  Much  of  the  discrepancy 
has  probably  arisen  from  the  great  lapse  of  time, 
thirty  years  and  more,  since  the  happening  of  the 
events,  concerning  which  the  witnesses  have  deposed. 

4  s  &  p.  39 
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So  much  as  relates  to  the  nature  of  the  gift,  is, 

doubtless,  attributable,  in  a  still  greater  degree,  to 

the  kindred  naturcof  the  facts,  which  each  party 

'  has  endeavored  to  prove,  that  is,  whether  the  gift 

was  absolute  or  for  life  only. 

Had  the  question  been,  whether  the  original  gift 
was  to  David  L,  and  his  wife,  or  to  Ann  S.  or  any- 
other,  less  uncertainty  or  doubt  could  have  arisen  in 
relation  to  the  same  acts  or  expressions.  The  ex- 
pression, in  the  will,  that  the  testator  lent  the  ne- 
groes to  his  daughter,  Elizabeth,  during  her  natural 
life,  implies  nothing  less  than  that  he  had  given  them 
for  the  same  term,  and  the  latter  would  have  been 
the  most  appropriate  language.  The  former  must 
have  been  used  from  a  motive  of  extreme  caution, 
that  a  larger  interest  should,  by  no  possibility  be  im- 
plied. Yet,  admitting  that  the  testator's  intentions 
were  always  the  same,  as  respected  the  nature  and 
duration  of  the  gift,  it  could  not  be  presumed,  that 
he  would,  in  all  his  subsequent  conversations  on  the 
subject,  have  observed  the  same  caution. 

It  was  only  when  he  undertook  to  explain  his  will, 
or  to  define  the  limitations  of  any  legacy  contained 
in  it,  that  this  particularity  could  have  been  expect- 
ed. 

The  presumption  is  conceived  to  be  fully  authoris- 
ed, that  Elizabeth  and  and  David  L,  knew  that  the 
will  had  been  written,  and  were  well  acquainted 
with  the  nature  of  the  legacy  to  her,  before  they  re- 
ceived the  negroes :  the  fact  may  also  be  safely  as- 
sumed, that  Hogan  was  in  possession  of  the  same  in- 
formation, at  the  time  of  his  marriage:  he,  at  least, v 
had  all  the  necessary  means  of  acquiring  it.     The 
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denial,  contained  in  his  answer,  of  a  full  knowledge 
of  the  facts  and  circumstances,  is  too  vague  to  be  re- 
ceived as  an  express  denial  of  the  fact. 

The  most  dubious  point  in  the  evidence,  relates  to 
the  question,  whether  David  L  and  wife,  had  receiv- 
ed the  negroes,  and  settled  off  to  themselves,  before 
the  death  of  the  old  man,  Whitmell;  or,  was  this 
done  afterwards  ? 

Many  witnesses,  on  either  side,  and  who  are  pre- 
sumed credible,  have  deposed,  with  great  confidence, 
in  opposition  to  each  other,  respecting  this  fact. 
But,  when  it  is  recollected,  that  the  house  built  by 
David  L,  and  occupied  by  himself  and  wife,  was  on- 
ly about  one  mile  from  the  residence  of  his  father-in- 
law,  it  may  be  reasonably  conjectured,  that  these  ne- 
groes, or  others — probably  some  of  each — were  em- 
ployed at  different  intervals,  at  each  of  the  places. — 

The  period  in  question  was  from  May,  when  the 
marriage  took  place,  until  September,  when  the  death 
occurred.  This  was  a  season  of  the  year,  during 
which  a  crop  could  not  have  been  commenced — the 
time  while  the  building  was  going  on ;  and  it  may 
well  be  inferred,  that  the  same  parcel  of  negroes, 
may  have  worked  on  the  buildings,  at  different  inter- 
vals, when  they  could  best  be  spared  from  the  crop. 
This  is  the  only  suppsition  on  which  the  conflicting 
evidence  can  be  reconciled. 

Much  of  the  testimony  on  another  point,  in  relation 
to  which,  the  witnesses  are  in  apparent  conflict,  may 
be  reconciled  on  a  similar  principle.  I  allude  to  the 
declarations  of  the  testator. 

That  he  was  often  heard  to  speak  of  this  gift  to 
his  daughter,  is  fully  evident.     Some  understood  him 
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to  say,  in  general  terms,  he  had  given  the  negroes  to 
her — others,  that  he  had  given  them  to  her  for  life, 
only.  The  very  natural  presumption,  that  he  may, 
on  some  occasions  have  defined  the  limitations  of  the 
gift,  and  at  other  times  omitted  it,  would  romove  all 
the  difficulty  on  this  point. 

These  considerations,  connected  with  the  giving 
and  acceptiag  the  release  from  her  two  brothers,  to 
Elizabeth ;  and  the  well  established  fact,  that  she 
and  her  first  husband  often  admitted  that  they  held 
the  life  interest  only,  warrant  the  conclusion,  that 
•  the  limitation  expressed  in  the  will,  was  intended  by 
the  old  man,  and  that  they  so  understood  it,  when 
they  received  the  negroes ;  or,  if  such  was  not  their 
impressions,  a  doubt  can  scarcely  exist,  but  that,  af- . 
ter  the  death  of  the  father,  they  acquiesced  in  the  li- 
mitation, and  admitted  that  their  title  was  subject  to 
it  for  many  years,  and  never  asserted  the  contrary  du- 
*       ring  their  lives. 

Then,  conceding  the  principle  contended  for  in  the 
argument,  and  heretofore  rocognised  by  this  Court, 
that,  whenever,  on  the  marriage  of  a  daughter,  the 
father  sends  a  portion  of  his  property,  or  permits  it 
to  go  into  the  possession  of  his  son-in-law,  and  to  be 
held  and  used  for  a  time,  by  the  married  couple,  as. 
their  own — the  father  having  spoken  of  it,  as  a  gifty 
the  law  implies  a  transfer  of  the  right,  and  vests  the 
title  in  the  son-in-law,  in  consideration  of  the  mar- 
riage ;  also  that  the  subsequent  declarations  of  the 
donor  to  the  contrary,  are  inadmissible  as  evidence, 
*i  Stew.24  against  the  right,  as  was  ruled  in  High  vs.  Stainback? 
yet,  this  case  is  different.  The  existence  of  the  will? 
and  probable  acceptance  of  the  property  under  it ; 
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or  at  least  the  full  acquiescence  of  the  donees,  after- 
wards, in  the  terms  thereby  declared,  excludes  the 
presumption  of  any  other  right.  Hence  we  conclude, 
that  the  alleged  parol  gift  has  not  been  established 
by  the  proof;  and  that,  ou  this  point,  there  was  no 
error  in  the  opinion  of  the  Circuit  Court. 

On  the  other  point,  relating  }o  the  effect  and  con- 
sequences of  the  limitations  of  the  will,  and  the 
events  mentioned  as  having  subsequently  occurred, 
we  have  felt  more  difficulty.  It  involved  much  of 
the  legal  intricacy  and  refinement,  concerning  vested 
and  contingent  remainders,  and  executory  interests, 
which  are  of  rare  occurrence.  In  the  investigation 
of  this  doctrine  the  counsel  have  evinced  equal  zeal, 
talent  and  depth  of  research :  their  positions  and  il- 
lustrations have  been  duly  considered. 

In  favor  of  Bell  and  wife,  it  is  contended,  that  the 
death  of  Hogan's  wife,  without  issue,  being  the  only 
event  that  could  vest  any  interest  in  her  brothers; 
and  as  Hogan  claims  in  right  of  his  deceased  wife, 
by  descent  from  one  of  the  brothers,  and  a  release 
from  the  others,  these  rights  could  not  be  reduced  in- 
to Hogan's  possession,  during  the  coverture ;  and  that 
without  such  possession,  he  could  acquire  no  right 
to  his  wife's  choses  in  action :  that,  neither  by  the 
common  law,  or  statute  of  this  State,  was  he  entitled 
to  the  administration  of  his  wife's  estate;  and  if  he 
were,  that  right  could  confer  no  title  to  the  choses 
in  action  ;  but  he  would  only  recover  and  hold  them, 
for  the  benefit  of  her  heirs  at  law. 

On  the  part  of  Hogan,  it  is  admitted,  that  his  claim 
can  only  be  sustained  on  the  principle,  that  the  con- 
tingent interest  created  by  the  will  hi  favor  of  Eli- 
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aabeth's  brothers,  was  extinguished  and  discharged 
by  the  death  of  one,  and  the  release  of  the  other  two, 
to  her,  during  her  life — so  as  to  convert  her  limited 
estate,  (in  proportion  to  these  interests,)  into  an  ab- 
solute one  ;  that  the  contingent  bequests  were  both 
assignable  and  transmissible  by  descent ;  and  under 
these  titles  Hogan  held  that  portion  of  the  property 
in  his  own  and  his  wife's  absolute  right,  which  was 
a  sufficient  legal  possession. 

The  soundness  of  the  position,  that,  to  consummate 
the  husband's  title  to  his  wife's  choses  in  action,  he 
must,  during  the  coverture,  have  reduced  them  into 
possession,  is  not  now  to  be  questibned,  in  this  Court. 
We  so  ruled  in  the  case  of  May  field,  guardian,  $c.  vs. 
Clifton,  and  previously  in  Johnson,  admW  vs  Wren. 
see,  also,    Wallace  et  uz.  vs.   Taliafero  et  uz*  and 

*97  It  is  not  sufficient,  that  he  should  have  held  as 

guardian,  executor,  or  other  trustee  or  agent — he 
must  have  possessed  the  property,  quasi  husband,  for 
himself  and  wife. 

But,  as  respects  the  two  shares,  released  by  the 
two  brothers  of  Elizabeth,  and  a  portion  of  the  inte- 
rest of  the  other,  who  had  previously  died,  was  not 
Hogan,  before  the  death  of  his  wife,  in  actual  posses- 
sion, under  claim  of.  individual  right  1  He  surely 
held  and  used  the  property,  under  an  assertion  of  his 
title  in  right  of  his  wife ;  and,  as  to  these  portions,  it 
may  fairly  be  presumed,  he  considered  them  no  less 
his  own,  than  if  so,  much  of  the  original  legacy  had 
been  absolute  to  Elizabeth,  his  wife. 

But,  could  the  contrary  be  supposed,  that,  in  fact, 
be  considered  his  interest  limited  to  the  life-time  of 
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his  wife,  or  that  he  had  doubts  as  to  the  law  of  the 
case ;  yet  he  held  the  property  by  an  absolute  or  li- 
mited title,  as  his  own,  so  long  as  it  could  exist — and 
such  would  appear  to  have  been  a  sufficient  legal  pos- 
session.    There  were  no  means,  by  which  he  could 
change  the  nature  of  his  possession ;  even  as  respects 
his  wife's  right,  by  descent,  to  the  parts  claimed,  of 
her  deceased  brother,  (Drew  S,  Whitmell's)  interest, 
there  was  no  authority,  while  it  rested  on  the  contin- 
gency for  an  administration  thereon — there  was  no- 
thing certain  or  tangible  on  which  to  operate.    Hence 
it  results  that  David  L,  in  his  life-time,  and  afterwards 
Hogan,  were  successively  in  legal  possession,  as  the 
sbands  of  Elizabeth,  of  the  portions  referred  to ;  pro- 
vided these  interests  were  legally  transmissible  by  des- 
cent from  the  one,  and  assignable  by  the  deed  of  the 
other  two :  these  latter  questions  will  be  farther  con- 
sidered. But  this  contest  having  been  previously  before 
this  Court,  in  a  suit  at  law,  some  of  the  principles  in- 
volved, were  then  sufficiently  determined,  to  obviate 
the  necessity  of  a  farther  investigation  of  them,  at 
present.     The  questions  then  raised,  related  mainly 
to  the  construction  of  the  will;  and  the  Validity  of 
the  limitations  as  therein  declared.    We  there  ruled, 
that  the  contingent  interests,  or  limitation  over  to  the 
brothers  and  sister  of  Elizabeth,  in  the  event  provi- 
ded for  was  not  too  remote,  but  was  good  m  law ; 
also,  that  an  interest  depending  on  a  contingency, 
not  in  the  discretion  of  any  one,  was  assignable  by 
the  executory  legatee  in  his  life-time,  or  if  not  so  as- 
signed, was  descendible,  on  his  death,  to  his  legal  re* 
presentative.    This  decision  is  still  believed  to  be 
sustainable  on  authority,  and  it  greatly  narrows  the 
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ground  of  our  present  investigation.     A  slight  addi- 
tional reference  to  authorities,  will  serve  to  illustrate 
the  doctrine. 
•  cited  in     In  the  case  of  King  vs.  Withers*  the  testator  had 

2     Fearne  iii  -r* 

on  Devises  devised  land  to  his  son  B,  with  condition,  that  if  he 
should  die  without  issue  male  of  his  body,  then  living, 
or  which  might  be  afterwards  born,  that  then  his 
daughter  should  receive,  at  her  age  of  twentw-one 
or  day  of  marriage,  which  should  first  happen,  the 
sum  of  thirty-five  hundred  pounds ;  but  in  case  the 
contingency  of  his  said  son's  dying  should  not  hap- 
pen before  his  daughter's  said  age  or  marriage,  then 
she  should  receive  that  sum,  whenever  such  contin- 
gency might  happen  :  and  he  charged  the  legacy  on 
his  real  estate.  The  daughter  married,  having  at- 
tained her  age  of  twenty-one,  and  died  in  the  life- 
time of  her  brother  B.,  who  afterwards  died  without 
issue,  male.  Lord  Talbot  decreed  that  the  legacy 
should  be  raised  for  the  benefit  of  the  administrator 
(the  husband)  of  the  daughter ;  and  he  held,  that 
though  it  did  not  absolutely  vest,  because  it  might 
never  arise,  yet  it  so  far  vested,  as  to  be  transmissi- 
ble to  the  representative  ;  which  decree  was  affirmed 
^,ISted°inin  the  House  of  Lords.  In  Goodrigkt  vs.  Searl,h  the 
X)f^on  subject  of  which  was  strictly  an  executory  devise, 
the  right  in  controversy  depended  on  a  contingency 
similar  to  that  in  the  former  case,  but  was  decided 
on  a  different  principle.  There,  the  Court  recognised 
the  rule,  that  one  who  claims  a  fee  simple,  by  descent 
froiaone  who  was  the  first  purchaser  of  the  rever- 
sion or  remainder,  expectant  on  a  freehold  estate, 
must  make  himself  heir  to  such  purchaser,  at  the 
time  when  the  reversion  or  remainder  falls  into  pos- 
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session.     This  decision  is  believed  to  rest  on  the 
strictness  of  the  rule  referred  to.    In  that  case,  the 
Court  refused  to  recognise  the  principle  contended 
for,  that  the  executory  fee,  on  the  death  of  the  exec- 
tory  devisee,  before  the^appening  of  the  event  which 
was  to  determine  the  right  to  it,  could  create  a  mer- 
ger of  the  fee  in  the  limited  estate.    In  reviewing  the 
case,  Fearne  remarks,  "  how  wsa  it  possible  for  it  (thtf 
executory  fee)  to  merge  before  it  had  any  existence? 
If  it  could  be  extinguished  by  merger,  it  must  be  by 
its  union  with  a  greater  estate  out  of  which  it  was 
to  arise,  and  of  which  it  might  be  considered  as  a 
part,  or  at  least  as  an  extraction.     But  how  are  two 
estates  to  unite,  or  one  to  become  blended  and  con- 
founded with,  or  absorbed  in  the  other,  when  both 
are  of  equal  measure,  viz  :  both  fee  simples ;  and  of 
which  one  can  not  commence  or  partake  of  existence 
at  all,  but  in  an  event  which  destroys  and  annihilates 
the  other  V    To  this  application  of  the  rule  or  can- 
non of  descent,  confining  the  inheritance  to  the  line 
of  the  first  purchaser  of  lands;  and  to  the  reference 
of  the  right  to  the  time  when  the  rever&m  or  re-    , 
mainder  falls  into  possession,  there  may  be  no  objec- 
tion.    Nor  would  I  dissent  from  this  technical  doc- 
trine of  merger,  in  reference  to  real  estates;  but  I 
can  not  consider  it  decisive  of  the  question  before,  us, 
or  justly  applicable  to  executory  bequests  of  personal 
property. 

The  same  learned  jurist,  in  his  several  treatises  on 
executory  interests,  has  reviewed  most  of  the  doctrine  * 
in  a  very  satisfactory  manner.    He  maintains*  thata   Fearn6' 
though  the  first  taker  can  not  destroy  or  disappoint on  R* m 
4s  &  p.  40 
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the  ulterior  executory  interest,  yet  "  that  a  release 
from  the  person  decidedly  entitled  to  the  future  exec- 
utory interest,  unto  the  first  taker  entitled  to  and  in 
possession  of  the  antecedent  limited  interest,  will 
•  Lampct » discharge  that  future  executory  interest*  Again,  the 
Coke'i  e!  same  author  says,  "  there  still  remains  another  pro- 
'  '  perty  of  executory  devises,  to  be  taken  notice  of, 
which  belongs  to  them  in  common  with  contingent 
remainders;  what  I  mean  is,  that  an  executory  in- 
terest, whether  in  real- or  personal  estate,  is  transmis- 
sible to  the  representative  of  the  devisee,  when  such 
devisee  dies  before  the  contingency  happens;  and  if 
not  before  disposed  of,  will  vest  in  such  representative 
when  the  contingency  happens."  Also  he  says,  "  I 
have,  in  a  former  part  of  this  treatise,  observed,  that 
•  contingent  estates  in  lands  of  freehold  or  inheritance 
are  not  devisable,  i.  e.  whilst  they  are  contingent. — 
But  it  is  otherwise  in  regard  to  contingent  or  execu- 
tory interests  in  terms  or  other  personal  estates.  It 
appears  indeed,  that  at  common  law,  a  possibility 
has  been  held  not  to  be  devisable ;  though  a  distinc- 
tion in  this  respect,  it  seems,  has  been  taken  between 
interests  in  contingency,  and  naked  possibilities. — 
Nor  was  a  possibility  assignable,  though  it  might  be 
released  in  certain  cases ;  but,  however,  there  are 
many  determinations  by  the  Court  of  Chancery, 
which  prove,  that  at  this  day,  possibilities  of  per- 
sonal estates  are  devisable,  as  well  as  assignable  in 
»  7  Vc«ey  equity.'* 

•i Browne     *n  Baffies  vs.  Allen,0  a  bequest  had  been  made  of 
Ch.R.  181  the  residue  of  the  testator's  personal  estate  to  his 
wife,  for  life;  but  if  she  should  die,  without  issue  liv- 
ing at  her  death,  then  to  testators  two  brothers,  or  if 
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one  of  them  should  be  dead,  then  to  the  survivor* 
They  both  having  died  in  the  life-time  of  the  wife,  it  # 
was  held,  that  the  legacy  had  vested  in  both  the 
brothers,  as  joint  tenants,  and  must  descend  to  the 
representative  of  the  survivor.  In  the  decision  of 
this  case,  the  Lord  Chancellor  remarked,  "  a  contin- 
gent interest  may  vest  in  right,  though  it  does  not  in 
possession.  I  take  it  to  be  clear,  that  if  a  testator 
gives  a  legacy  upon  a  contingency,  unless  the  contin- 
gency happens,  the  legacy  does  not  vest ;  but  the  case 
of  an  executory  devise,  is,  that  the  interest  of  the 
tfrst  taker  and  that  of  the  subsequent  taker,  vest  at 
the  same  time.  Contingent  or  executory  interests 
may  be  as  completely  vested  as  if  they  were  in  pos- 
session." 

One  other  case  maybe  noticed,  Pinbury  vs.  Eikin.*  wm^3w! 
It  was  very  similar  to  the  last  referred  to — a  bequest 
had  been*  made  of  eighty  pounds,  to  the  testator's 
wife,  with  a  proviso,  that  should  she  die  without  is- 
sue by  him,  tHen,  after  her  death,  the  legacy  to  go  to 
his  brother.  After  the  testator's  death,  the  brother 
died  in  the  life-time  of  the  widow,  who  afterwards 
died  without  leaving  any  issue.  The  Court  held, 
that  this  possibility  devolved  to  the  executors  of  the 
brother,  though  he  died  before  the  contingency  hap- 
pened. 

I  decline  a  farther  review  of  the  numerous  author- 
ities cited  on  either  side ;  the  full  discussion  of  them 
in  argument,  and  our  subsequent  examination,  have 
satisfied  us,  that  the  true  doctrine  to  be  extracted 
from  them  all,  is  that  maintained  by  the  cases  I  have 
noticed.  But  further  to  test  the  effect  of  an  assign- 
ment of  an  executory  interest,  before  the  event  has 
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happened,  on  which  it  depends,  it  may  be  useful  to 
suppose  the  case  suggested  in  argument — that  all 
the  executory  legatees  had  released  their  interests  to 
their  sister  Elizabeth,  or  to  her  and  either  husband 
in  her  life-time.  In  such  case  it  would  appear  im* 
possible  to  doubt,  but  that  the  future  contingent  in* 
terests  would  have  been  extinguished  and  discharged; 
and  that  Elizabeth's  bequest  would  have  been  re- 
lieved of  the  limitation  expressed  in  the  will,  and  the 
same  have  been  converted  into  an  absolute  estate  in 
herself  and  husband.  A  similar  discharge  of  the 
limitation  must  also  have  been  the  consequence  of  the 
death  of  her  sister  and  all  her  brothers,  during  her 
life-time.  If  in  this  way  a  total  extinction  or  dis* 
charge  of  the  executory  interest  would  have  been  ef- 
fected, parts  of  the  same  were  equally  liable  to  be 
discharged  and  united  in  the  limited  estate,  from  like 
circumstances. 

Then  admitting  the  principle  contended  for  in  ar- 
gument, that  neither  David  L  or  Hogan,  as  husband 
of  Elizabeth,  was,  by  the  common  law,  or  any  stat- 
ute of  this  State,  respecting  distribution,  entitled  to 
her  choses  in  action,  not  reduced  to  possession  during 
coverture,  yet  this  admission  does  not  affect  the  right 
now  claiWd  in  favor  of  Hogan.  As  already  re- 
marked, he  is  conceived  to  have  had  and  enjoyed  for 
his  own  benefit,  during  coverture,  all  the  possession 
of  which  the  property  in  question  was  susceptible ; 
and  that  we  regard  as  a  legal  possession,  as  well  of 
the  released  interests,  as  of  the  part  claimed  by  de- 
scent. And  as  was  said  in  our  previous  decision  on 
the  subject  of  this  suit,  to  authorise  a  recovery  of  any 
part. of  this  inheritance,  in  a  suit  at  law,  the  right 


JUNE  TERM,   1833.  317 


HOGAN  VS.   BELL,  6t  UZ . 


must  have  been  established  through  the  representa- 
tive of  the  deceased,  Drew  S.  Whitmell ;  yet  this 
principle  does  not  affect  the  right  of  Hogan,  under 
his  former  possession,  to  retain  so  much  thereof,  as 
by  law  he  is  entitled  to;  especially  when  litigating 
the  right  with  one  having  the  administration  of  that 
estate. 

From  these  views  of  the  case,  we  are  of  opinion, 
that  the  decree  of  the  Circuit  Court  Was  erroneous; 
that  Hogan,  plaintiff  in  error^  was  and  is  entitled  to 
retain,  as  his  own,  all  the  property  in  question,  and 
now  in  existence,  (being  the  surviving  negroes  and 
their  increase,)  except  one  fourth  and  one  sixteenth 
(in  other  words  five  sixteenths)  thereof;  that  this  lat- 
ter proportion  of  the  property,  constituting  the  ori- 
ginal contingent  bequest  to  Ann  S.  Bell,  and  her  dis- 
tributive share  of  the  portion  of  Drew  S.  Whitmell, 
deceased,  together  with  an  equitable  rate  of  hire,  in 
proportion  to  their  division  of  the  negroes,  the  com- 
plainants are  entitled  to  recover.  But  the  testimony 
taken  may  not  afford  all  the  requisite  information, 
on  which  to  found  the  final  decree ;  at  least  we  con- 
sider it  necessary,  that  a  master  in  chancery  or  com- 
missioners, to  be  appointed  by  the  Circuit  Court, 
should  first  make  an  examination,  and  report  on  the 
subject. 

We,  therefore,  reverse  the  decree,  and  remand  the 
suit,  that  the  Circuit  Court  may  carry  into  effect,  the 
principles  of  this  decision,  as  herein  declared. 

H-ipscomb,  C.  J.,  not  sitting. 
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1.  The  vendee  of  a  slave,  sold  on  a  warranty  of  good  character, 
will  be  relieved  in  a  Court  of  Chancery,  where  the  vendor 
has  left  the  State,  and  resides  without  its  judicial  jurisdiction- 
it  appearing  that  the  purchase  money  is  the  only  fund  within 
the  State;  and  that  there  has  been  a  false  warranty. 

%  But,  where  a  bill,  in  such  case,  contained  no  prayer  for  gen- 
eral or  special  relief,  but  only  for  injunction  against  the  pur- 
chase fund;  the  Court  refused  a  decree  here,  and  remanded 
the  case  at  complainant's  costs. 

Peter  Wyatt  filed  a  bill  in  Chancery,  in  the  Cir- 
cuit Court  of  Autauga,  setting  forth,  that  on  or  about 
the  fifteenth  day  of  July,  1822,  he  purchased  from 
Moses  Greer,  a  negro  man  slave,  named  David  :  that, 
in  payment  for  this  negro,  the  complainant  transfer- 
red to  said  Greer,  a  note  executed  by  his  brother,  Wil- 
liam Wyatt,  for  the  sum  of  five  hundred  and  fifty-one 
dollars  and  two  cents,  dated  the  fifteenth  day  of  Ju- 
ly, 1820,  and  payable  at  one  day ;  and  also  a  horse, 
■  saddle  and  bridle,  estimated  at  one  hundred  dollars. 
That  previous  to,  and  at  the  time  of  the  said  sale  of 
the  aforesaid  negro  slave,  the  said  Greer,  represent- 
ed the  slave  to  be  possessed  of  good  character — - 
whereas  the  slave  was  known' to  said  Greer,  to  be  of 
bad  character  :  and  in  pursuance  of  that  representa- 
tion, executed  to  the  complainant  a  bill  of  sale,  war- 
ranting the  slave  in  that  respect.  That  the  bill  of 
sale  had  been  lost,  so  that  it  could  not  be  produced — r 
having  been  stolen,  as  the  complainant  believed,  with 
a  sum  of  money.  That  the  slave  had  been  but  a 
few  days  in  the  possession  of  the  complainant,  before 
he  r;an   away,  and,  having  committed  a  theft,  was 
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shot  at  and  wounded ;  and  after  apprehension,  sub- 
sequently absconded  a  second  and  third  time ;  and 
had  been  taken  up,  tried  and  .executed  for  felony. — 
That,  during  this  period,  the  complainant  had  not 
more  than  one  week's  service  from  him:  that  his  death 
was  attributable,  alone  to  his  bad  character — which 
was  all  known,  as  alleged,  to  Greer,  the  slave  hav- 
ing been  removed  from  the  State  of  Georgia,  in  con- 
sequence of  his  infamous  reputation.  That,  Qf  all 
these  circumstances  the  complainant  was  ignorant, 
at  the  time  he  purchased  the  said  slave.  That  suit 
had  been  commenced  on  the  note,  which  had  been 
transferred  in  payment  of  the  slave,  in  the  name  of 
one  Campbell,  as  bearer,  and  judgment  rendered 
thereon,  though  the  amount  still  remained  uncollect- 
ed :  and,  the  bill  charged,  that  the  said  Campbell  had 
not,  nor  ever  had,  any  interest  in  the  note  or 
judgment,  but  that  the  interest  therein,  was,  and  at 
all  times  had  been  "vested  in  Greer — being  sued,  as 
charged,  in  his  name,  to  subserve  the  improper  views 
of  Greer,  or  to  prevent  his  being  called  on,  to  give 
security  for  costs. 

It  further  alleged,  that  Greer  was  a  resident  citi- 
zen of  the  State  of  Georgia,  but  of  what  part,  the 
complainant  was  ignorant.  That  thecomplainant  had 
been  put  to  great  expense  in  defending  said  slave,  oa 
the  charge  of  felony,  and  also  to  other  additional  loss* 
The  bill,  therefore  prayed,  that  Campbell  be  enjoin- 
ed from  further  proceedings  on  the  judgment;  and 
Wy.att,  the  debtor,  from  paying  over  the  amount  of 
the  same,  until  further  adjudication  could  be  had  in 
Chancery :  and  prayed  subpoena . 

The  answer  of  Greer  insisted  on  a  want  of  pro- 
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per  jurisdiction  in  Chancery,  of  the  subject  mat- 
ter of  the  bill— specified  his  residence  in  the  State 
of  Georgia,  and  averred  his  solvency,  and  contend* 
ed  that,  if  entitled  to  relief,  Wyatt  should  should  sue 
in  that  State.  It  admitted  the  sale  of  the  slave,  as 
charged,  and  the  particulars  of  the  payment ;  but  de- 
nied positively  any  warranty  of  the  slaves's  charae* 
ter — denied  any  representations  in  reference  thereto, 
or  knowledge  of  his  reputation :  admitted  having 
executed  a  bill  of  sale,  but  denied  that  any  warranty 
of  character  was  therein  contained.  Charged  the 
complainant  with  cruelty  to  his  slaves,  generally,  and 
alleged  this  as  a  reason  why  the  slave  absconded. — 
Denied  that  the  slave  had  been  taken  out  of  the 
State  of  Georgia,  on  account  of  his  bad  character. 
Admitted  that  Campbell  had  no  interest  in  the  note; 
but  denied  that  the  suit  was  brought  in  nis  name,  for 
any  improper  object.  Asserted  that  the  note 
had  been  transferred  to  one  James  Greer,  for  valua- 
ble consideration ;  and  denied  all  mariner  of  fraud, 
&c. 

The  answer  of  Campbell  admitted  having  sued  on 
the  note  as  bearer,  but  denied  any  interest  therein ; 
and  confessed  that  the  note  had  been  thus  sued  in 
his  name,  to  prevent  the  defendant,  Wyatt,  from  re- 
quiring security  for  costs — Greer  being  a  non-resi- 
dent. 

Evidence  in  the  cause. 

Peyton  Bibb  proved,  that  he  witnessed  the  sale  of 
the  slave  in  question ;  that  Greer  represented  the 
slave  to  be  twenty-two  years  of  age;  but  witness 
objected  that  the1  slave  was  nearly  forty;  and  Wyatt, 
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the  vendee,  being  at  that  time  a  minor,  'the  witness 
told  Greer  he  was  about  to  cheat  Wyatt ;  and  that 
he  would  not  suffer  it.     That  witness  undertook  to 
persuade  Wyatt  not  to  purchase  the  slave ;  but  that 
complainant  said  he  felt  himself  in  honor  bound  to 
do  so,  from  a  former  conversation  with  Greer.     That 
witness  then  insisted  on  drawing  the  bill  of  sale,  and 
having    done   so,   bound   the    said    Greer,    as    to 
every  particular,  so  as  to  render  him  responsible  for 
every  defect — which  bill  of  sale  the  defendant,  Greer, 
executed :  that  shortly  afterwards,  the  negro  proved 
of  bad  character;  absconded,  and  according  to  com- 
mon report,  was  subsequently  executed  for  felony. — 
Also,  that  it  was  generally  understood,  that  the  com- 
plainant's house  had  been  broken  open,  and  his  mo- 
ney and  papers  stolen. 

Josiah  Rice  proved  that  on  the  day  the  complain- 
ant purchased  the  slave,  he  proposed  buying  the 
slave,  if  Greer  would  warrant  him  to  be  sound  and 
well,  and  of  good  character ;  but  that  Greer  refused, 
as  witness  understood,  to  warrant,  as  witness  requir- 
ed, saying  he  could  get  a  better  trade  from  complain- 
ant. That  the  slave  was  afterwards  reputed,  (in 
common  rumor,)  of  bad  character,  and  hanged. 

Horatio  G.  Perry,  established  the  fact  of  his  em- 
ployment as  aji  attorney  at  law,  to  defend  the  said 
slave,  on  a  charge  of  robbqry :  and  that  the  slave 
was  condemed  and  executed. 

John  D.  Bibb,  proved  that  the  bill  of  sale  did  con- 
tain a  warranty  as  to  the  character  of  the  slave ;  an$ 
thsit  he  was  of  bad  character* 
Makomb  M'Ray,  a  witness  for  the  defendant,  sworn 
4s  &p.  41 
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that  he  had  seen  the  bill  of  sale  given  to  complain- 
ant. He  did  not  remember  its  terms  ;  but  was  un- 
der the  impression  it  was  written  after  the  common 
form,  containing  a  receipt  for  the  money,  and  a  war- 
ranty of  the  title. 

The  Chancellor  below,  on  hearing,  dismissed  the 
bill  without  prejudice  to  any  right  of  the  complain- 
ant, at  law :  and  dissolved  the  injunction. 

Lipscomb,  C.  J. — This  is  an  appeal  from  the  de- 
cree of  the  Court  of  Chancery,  fitting  for  Autauga 
County. 

The  bill,  in  substance,  states  that  in  July,  1822, 
Peter  Wyatt  purchased  of  Moses*  Greer,  a  negro 
man  slave.  That  Greer  represented  the  negro  to  be 
of  good  character;  that  he  gave  a  bill  of  sale,  war- 
ranting such,  as  the  complainant  believes.  That  the 
bill  of  sale  is  lost  or  mislaid,  and  believes  it  to  have 
been  taken  from  his  house  with  a  sum  of  money,  stc^ 
len  from  him.  That  the  slave  proved  to  be  of  a  bad 
character,  repeatedly  running  away,  and  committing 
felonies ;  and  that  he  was  at  length  tried,  and  con- 
demned and  executed,  for  a  felony  committed  by 
him,  in  the  County  of  Dallas.  That  the  complain- 
ant never  received  any  service  from  the  said  slave; 
that  he  ran  away  in  about  a  week  after  the  purchase 
was  made.  That  the  complainant  had  expended 
considerable  sums  of  money  in  the  defence  of  the 
slave,  when  charged  with  felony.  The  bill  charges, 
that  the  said  Moses  Greer  knew  at  the  time  of  the 
sale,  that  the  slave  Yvras  of  a  bad  character.  That 
Greer  does  not  reside  in  this  State,  but  some  where 
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in  the  State  of  Georgia.  That  he,  (the  complainant,) 
knows  of  no  property  or  funds,  from  which  he  could 
reimburse  himself  for  his  less.  That  the  complain- 
ant gave  in  payment  for  the  said  negro  slave,  a  pro- 
missory note,  on  his,  (the  complainant's)  brother, 
William  Wyatt,  dated  15th  July,  1320,  and  payable 
one  day  after  date,  for  five  hundred  and  fifty-one  dol- 
lars, and  a  horse,  saddle  and  bridle,  worth  one  hun- 
dred dollars.  That  the  note  on  William  Wyatt  has 
been  put  in  suit  in  the  name  of  one  Moses  Campbell, 
and  judgment  recovered  thereon.  That  the  money 
has  not  been  paid  by  William  Wyatt;  but  that  it 
soon  will  be,  if  the  interposition  of  the  Court  of 
Chancery  should  not  prevent  it.  That  Campbell 
has  no  interest  in  the  judgment,  his  name  only  being 
used,  to  promote  the  views  of  Greer,  or  to  avoid  the 
necessity  of  giving  security  for  costs  of  suit. 

The  bill  prays  that  Campbell  and  Greer  should  be 
enjoined  from  further  proceedings  on  the  judgment 
at  law,  until  a  final  decree  is  made  ;  and  that  Wil- 
liam Wyatt  should  be  enjoined  from  paying  over  the 
amount  of  the  judgment. 

The  answer  of  Greer  denies  that  the  warranty  is 
for  more  than  the  title  and  soundness  of  the  slave — 
denie^  any  knowledge  of  his  bad  character — says 
that  Campbell  has  no  interest  in  the  judgment  against 
William  Wyatt — that  the  interest  in  that  judgment 
was  in  his  brother,  James  Greer,  alone — that  he  had 
transferred  it  to  his  brother  very  shortly  after  the 
sale  of  the  negro — denies  his  inability  to  pay  any 
damages  that  might  be  recovered  against  him,  in  a 
Court  of  law,  for  any  breach  of  warranty,  in  the 
sale  of  said  slave. 
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The  answer  of  Cambell  admits  that  he  has  no  in- 
terest in  the  judgment,  and  that  he  never  had  any. 
That  the  suit  was  brought  in  his  name,  merely  as  a? 
friendly  act  to  Greer,  who  is  his  relative,  and  to  avoid 
giving  security  for  costs. 

Wyatt,  in  his  answer,  says  that  he  has  not  paid  the 
amount ;  but  that  he  is  ready  to  do  so,  when  and 
wheresoever  he  may  be  directed  by  the  Court. 

The  testimony,  though  it  is  not  altogether  conclu- 
sive, preponderates  in  favor  of  the  truth  of  the  alle- 
the  gation  in  the  bill,  of  a  warranty  of  the  character  of 
slave ;  and  it  fully  establishes  his  very  bad  character, 
a  short  time  after  the  sale;  although  there  is  no  testi- 
mony, as  to  what  it  was  at  the  time  of  the  sale. 

When  there  is  any  uncertainty  or  conflict  in  the 
testimony  of  a  fact,  it  is  believed  to  be  proper  that  it 
should  be  tried  by  a  jury,  on  an  issue  made  up  and 
Bent  to  the  Court  of  law.  It  would  be  more  peculiar- 
ly the  province  of  a  jury,  in  a  Court  of  law,  to  de- 
termine, whether  there  had  been  a  breach  of  war- 
ranty, and  as  to  the  damages  for  such  breach. 

The  non-residence  of  the  defendant,  Greer,  and 
his  having  nothing  but  this  fund,  in  the  hands  of  Wil- 
liam Wyatt,  when  coupled  with  the  fact  that  the  con- 
tract was  made  here,  and  its  breach,  if  any,  was 
within  the  jurisdiction,  is  a  sufficient  ground  for  Chan- 
cery taking  cognizance  of  the  matter.  Should  it  be 
denied,  the  complainant  would  be  driven  to  seek  re- 
dress in  a  foreign  tribunal. 

It  is  very  clear,  that  the  facts  disclosed,  sufficient- 
ly shew,  that  the  complainant  has  no  adequate  reme- 
dy at  law,  in  this  State ;  and  that  he  would  be  com- 
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pelled  to  seek  it  wherever  the  person  of  the  defen- 
dant could  be  found. 

The  objection,  that  James  Greer  ought  to  have 
been  made  a  party,  is  not  available.  We  have  no 
evidence,  that  he  has  aif  interest  in  the  judgment  at 
law,  but  the  disclosure,  to  that  effect,  in  Moses 
Greer's  answer.  If,  however,  it  be  true,  that  he  is 
the  owner  of  the  judgment  at  law,  against  William 
Wyatt,  his  interest  is  not  likely  to  suffer,  from  his  ig- 
norance of  his  rights ;  as  Campbell,  who  seems  to 
have  been'  an  agent  in  the  management  of  the  suit 
at  law,  has  had  notice,  and  been  made  a  party.  This 
would  affect  James  Greer,  with  notice  of  the  pen- 
dency of  the  suit ;  and  if  he  is  not  satisfied  that  his 
interest  will  be  sufficiently  protected,  he  ought  to 
have  applied  for  permission  to  be  made  a  party. 

But,  independently  of  the  objections  before  sug- 
gested, to  the  Chancellor  deciding  on  the  fact  of  the 
warranty,  and  the  amount  of  damages  for  its  breach, 
if  a  breach  is  proven,  we  find  the  bill  so  very  imper- 
fect, that  no  decree  of  relief  can  be  made.  The 
Chancellor  below,  ought  to  have  ordered  it  to  have 
been  amended  before  it  could  be  heard  on  its  merits; 
It  does  not  pray  either  general  or  specific  relief.  It 
only  prays  the  injunction,  until  a  final  decree  is 
made. 

As  these  defects  are  fairly  chargeable  to  the  com- 
plainant, we  shall,  in  reversing  the  decree  of  dismis- 
sal entered  by  the  Chancellor  below,  and  remanding 
the  cause,  tax  the  complainant  with  the  payment  of 
all  the  costs  of  this  Court. 
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1.  A  plea  in  detinue  for  slaves,  that  the  slaves  had  been  in  de- 
fendant's possession  in  another  State,  for  four  years;  and  that 
by  the  laws  of  such  Stale,  such  possession  vested  a  title  in  the 
holder — held  bad. 

2.  To  authorise  the  striking  out  of  a  plea,  on  motion,  it  is  not 
sufficient  that  the  plea  is  bad:  it  must  appear  to  be  wholly  ir- 
relevant to  the  action.  * 

3.  The  proper  manner  of  taking  advantage  of  a  plea,  bad,  bat 
not  foreign  to  the  action — is  by  demurrer:  and  it  is  not  error 
for  an  inferior  Court  to  refuse  to  strike  out  such  plea,  on  mo- 
tion. 

This  action  was  detinue,  for  certain  slaves  prose- 
cuted by  Dennis  Carpenter,  administrator  of  John 
Carpenter,  against  the  plaintiff  in  error,  in  Montgom- 
ery Circuit  Court. 

The  defendant  plead,  first — non  detinet.  Second, 
a  special  plea,  viz — "  and  for  further  plea  in  this  be- 
half, the  said  defendant  saith,  that  the  said  plaintiff 
ought  not  to  further  have  or  maintain  his  aforesaid 
action,  thereof,  against  her,  because  she  says,  that 
the  said  slaves  or  other  goods  and  chattels  in  the 
several  counts  in  the  said  plaintiff's  declaration,  des- 
cribed, came  to  the  possession  of  the  said  defendant, 

in  the  State  of  South   Carolina,  in  the  year ; 

and  that  she,  the  said  defendant,  had  the  entire  and 
uncontrolled  use  and  possession  of  the  said  property, 
in  the  said  State  of  South  Carolina,  for  upwards  of 
four  years,  without  lawful  demand  on  such,  being 
brought  by  the  said  plaintiff's  intestate,  to  recover 
the  same;  during  all  of  said  period,  the  said  John 
Carpenter  then  being  in  life.     And  the  said  defend- 
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ant  avers,  that  by  the  laws  of  the  State  of  South 
Carolina,  which  (is)  here  to  the  Court  shewn  as  fol- 
lows, the  possession  of  personal  property  without  de- 
mand made,  oj  suit  brought  for  the  same,  within  four 
years — vests  the  title  in  the  person  so  holding  the 
use  and  possession:  and  that  the  said  plaintiff's  in- 
testate was,  by  reason  thereof,  barred  by  the  said 
laws  of  the  State  of  South  Carolina,  from  having  or 
maintaining  any  action  against  the  said  defendant, 
for  the  said  goods,  &c,  chattels  and  property  in 
the  said  plaintiff's  declaration  mentioned,  in  his  life- 
time: and  so  the  plaintiff,  &c. — and  this  she  is  ready  • 
to  verify;  and,  wherefore,  she  prays  judgment,  if  said 
plaintiff,  his  said  action  shall  further  have  or  main- 
tain." 

The  cause  having  come  on  for  trial,  a  motion  was 
made,  to  have  the  plea  stricken  out,  as  a  nullity ; 
which  the  Court  refused:  whereupon  the  plaintiff 
below  was  non-suited ;  and  he  took  a  writ  of  error. 

Gordon,  for  the  plaintiff  in  error. 

The  plea  here  does  not  establish  title ;  and  is  not 
a  complete  answ7er  to  the  action — neither  could  it 
have  been,  if  proved.  It,  in  fact,  only  amounts  to 
the  general  issue — 19  Johns.  R.  303. 
,  In  this  State  we  have  no  special  demurrer,  and  the 
question  could  not  be  reached,  but  by  motion  to  strike 
out.  Again,  it  does  not  meet  the  whole  declaration : 
the  averment  is,  that  the  goods,  or  the  other  proper- 
ty, were  barred.  It  does  not  set  out  the  year,  and  is 
therefore  bid,  for  uncertainty — for  time  must  be  set 
forth,  wherever  time  is  essential.  No  replication 
could  be  formed  to  this  plea — 19  Johns,  ft.  349.    It 
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does  not  set  out  a  title :  that  is  indefinite.  Suppose 
the  slaves  had  been  obtained  by  a  loan?  a  possession 
of  four  years  could  not  vest  a  title.  The  possession, 
where  claimed  under  the  statute  of  limitations,  must 
be  fair  and  peaceable — 11  Wheat.  371.  Again,  it  is 
defective,  as  a  plea  of  the  statute,  because  it  does  not 
set  it  out,  as  existing  in  South  Carolina:  and  no  fact 
is  set  out  here,  on  which  issue  could  be  taken.  The 
rule,  as  to  striking  out  pleas,  is,  that  wherever  the 
plea  is  no  defence,  or  is  subtle — it  will  be  stricken 
out :  but  where  informal,  only,  a  demurrer  is  the  pro- 
per course.  Here,  in  this  plea,  the  statute  of  South 
Carolina,  relied  on,  is  not  shewn ;  nor  what  excep- 
tions exist  in  it.  It  should  be  set  out  in  such  a  man- 
ner as,  that  the  Court  could  know,  with  certainty,  if 
it  be  a  bar  to  the  action.  If  stated,  then,  in  so  de- 
fective or  frivolous  a  manner,  as  not  to  offer  a  mate- 
rial issue,  it  ought  to  be  stricken  out. 

EUis,  contra. — There  is  difference  made  between 
a  motion  to  strike  out,  and  a  demurrer.  Was  the 
matter,  then,  on  which  this  motion  was  founded,  pro- 
perly before  the  Court  ?  All  matter  which  goes  to 
controvert  the  plaintiffs  claim,  is  good,  under  the  gen- 
eral issue:  but  the  defendant  here  sets  up  new  mat- 
ter; not  controverting  what  the  plaintiff  would  be 
bound  to  prove.  The  statutes  of  another  State,  are 
matters  of  fact,  to  be  proved,  but  by  pleading  them; 
and  the  opposite  party  has  thus  an  opportunity  to  re- 
ply. In  a  plea,  such  as  is  here  relied  on,  it  is  not  ne- 
cessary to  state  when  the  possession  commenced. — 
Here  i*  gives  the  period  necessary  to  establish  the  ti- 
tle; and  this  is  sufficient:  as  to  when  it  commenced, 
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is  matter  of  proof.  There  are  many  cases  where  the 
Courts  will  not  strike  out,  when  they  might  have 
sustained  a  demurrer  to  it — because  the  defendant 
can  amend,  in  the  latter  case — 1  Stewt.  70;  1  Tidd's 
P.  610-11;  3  Johns.  R.  541- 

Lipscomb,  C.  J. — The  plea  of  the  defendant,  in 
this  case,  objected  to  by  the  plaintiff,  and  moved  to  be 
treated  as  a  nullity  and  stricken  from  the  record,  is  * 
certainly  essentially  bad — but  it  was  not  foreign  to 
the  action.  To  justify  striking  out  a  plea,  on  motion, 
according  to  the  case  of  Morgan  vs.  Rhodes,  it  is  not 
sufficient,  that  it  is  bad,  but  it  must  be  of  matter 
wholly  irrelevant  to  the  action.  We  believe  the  cor- 
rect course  with  such  a  plea  as  the  one  objected  to 
'  below,  would  be,  to  demur  to  it,  The  Court  below, 
we  are  bound  to  believe,  would  have  sustained  a  de- 
murrer, although  not  willing  to  strike  it  out,  on  mo- 
tion.    We  can  see  no  error  in  refusing  the  motion. 

Judgment  affirmed. 


4  s  &  p.  42 
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JOHNSTON   VS.    SIMS. 

1.  In  an  action  of  trover,  full  costs  are  recoverable,  notwith- 
standing the  amount  of  the  damages. 

George  Johnston  declared  in  trover  against  Sims, 
in  Greene  Circuit  Court,  for  the  conversion  of  a  ne- 
gro girl  slave. 

At  September  term,  1831,  a  verdict  was  rendered 
for  the  plaintiff,  and  his  damages  assessed  at  one  dol- 
lar :  and  on  this  verdict  a  judgment  was  rendered 
for  one  dollar  costs. 

At  March  term,  1832,  a  motion  was  submitted  to 
the  Court  by  the  plaintiff  for  a  correction  of  the 
judgment,  by  the  entry  of  full  costs.  The  Court 
overruled  this  motion,  and  the  plaintiff  took  a  writ 
of  error. 

Lipscomb,  C.  J.  —  This  was  an  action  of  trover, 
brought  by  Johnston  against  Sims,  for  the  conversion 
of  a  negro  slave. 

The  plaintiff  recovered  a  verdict,  and  damages 
were  assessed  at  one  dollar.  The  Court  gave  judg- 
ment for  no  more  costs  than  damages.  At  the  ensu- 
ing term  of  the  Court  the  plaintiff  made  a  motion  to 
have  judgment  amended  and  rendered  for  full  costs, 
but  this  motion  was  overruled. 

The  statute  of  1822,a  provides,  that  not  more  costs 
than  damages,  shall  be  recovered  in  actions  of  slan- 
der or  trespass,  assault  and  battery.  We  are  not  au- 
thorised to  give  this  act  an  interpretation,  that  would 
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embrace  the  action  of  trover.  Actions  of  trover, 
though  sounding  in  damages,  are  not  often  brought 
from  a  litigious  disposition,  or  to  vex  and  harrass  the 
defendant :  they  are  generally  found  to  arise  from  an 
honest  difference  of  opinion,  as  to  the  right  of  pro- 
perty. 

Not  so,  with  slander  and  assault  and  battery. — 
Those  two  actions  are  often  brought  on  the  slightest 
grounds,  and  from  the  worst  of  motives.  Hence,  it 
was  thought  necessary  to  discourage  them,  by  the 
provision,  that,  unless  a  certain  amount  was  recover- 
ed, that  is  to  say,  five  dollars,  the  plaintiff  should  not 
recover  more  costs  than  damages. 
.  This  Court  in  the  case  of  M'Gee  vs.  Evans,  held  »i  stewait 

.      489 

that  in  an  action  of  trespass  to  try  titles,  the  plain- 
tiff was  entitled  to  recover  full  costs. 

It  is  probable  that  there  never  would  have  been 
any  difference  of  opinion,  on  the  construction  of  the 
statute,  had  it  not  been  for  the  false  punctuation,  oc- 
curring between  trespass,  assault  and  battery.  We 
believe  there  should  have  been  no  point  between  the 
words — that  they  should  have  been  all  taken  toge- 
ther, to  designate  a  particular  action. 

Let  the  judgment  be  reversed  and  rendered,  here, 
for  full  cost,  although  the  damages  recovered,  were 
only  six  and  one-fourth  cents. 
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I.  A  declaration  against  the  keeper  of  a  ferry,  in  an  action  on 
his  bond  to  the  judge  of  the  County  Court,  setting  out  the 
bond,  and  assigning  as  a  breach,  (in  substance)  that  the 
keeper  had  not  provided  good  and  sufficient  boats;  nor  done 
and  performed  generally,  all  matters  required  by  law  and 
the  statutes  of  the  State — for  that  the  said  keeper  had  deliv- 
ered to  him,  for  hire,  certain  merchandize,  goods,  wares,  &c, 
to  be  conveyed  across  a  river:  and  that  the  keeper  conducted 
the  same  so  negligently  as  to*  damage  and  lose  said  goods, 
&c. — held  not  sufficient,  as  a  breach,  to  authorise  a  recovery. 

In  this  case  an  action  of  debt  was  commenced  in 
the  Circuit  Court  of  Wilcox,  in  the  name  of  the 
Judge  of  the  County  Court  of  that  County,  for  the 
use  of  Norton ;  founded  upon  the  bond  of  the  de- 
fendants, given  as  keepers  of  a  ferry,  upon  the  Ala- 
bama river. 

This  was  the  declaration — For  that  the  said  de- 
fendant, together  with  one  Archer  Mathews,  as  to 
whom  this  suit  was  discontinued,  theretofore,  to  wit, 
on  the  ninth  day  of  May,  1827,  at  &c,  by  his  certain 
writing  obligatory,  sealed  with  his  seal,  and  shewn 
to  the  Court,  the  date  whereof  was  the  day  and  year 
aforesaid,  acknowledged  himself  to  be  firmly  bound 
unto  one  James  Irvine,]  then  Judge  of  the  County 
Court  of  Wilcox,  and  his  successors  in  office,  in  the 
sum  of  one  thousand  dollars,  to  be  paid  to  the  said 
James  Irvine,  and  his  successors :  which  said  writing 
obligatory,  was  subject  to  a  certain  condition,  there- 
under written,  reciting  to  the  effect  following,  that  is 
to  say — whereas,  said  defendant  had  obtained  a  li- 
cense to  keep  a  public  ferry,  on  the  Alabama  river, 
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at  the  town  of  Canton — therefore  should  said  defen- 
dant, in  so  doing,  constancy  provide  and  keep  suffi- 
cient boats ;  also  the  banks,  on  eiu:h  side  of  the  river, 
in  good  repair ;  and  faithfully,  and  constantly  attend 
,said  ferry,  for  the  passage  of  travellers,  carriages, 
stock,  &c,  over  the  said  river — and  do  and  perform, 
generally,  all  matters  and  things  required  by  the  laws 
and  statutes  of  said  State  of  Akibaina,  to  be  done 
and  performed,  by  the  keepers  of  public  ferries,  for 
and  during  the  time  he,  said  defendant,  should  keep 
the  same — then  said  writing,  obligatory,  was  to  be 
void  and  null.  Yet  the  said  plaintiff  in  fact  saith, 
that  the  said  defendant  hath  not  provided  and  kept 
good  and  sufficient  boats,  nor  the  banks,  on  each  side 
of  said  river,  in  good  repair,  nor  faithfully  and  con- 
stantly attended  said  ferry,  for  the  passage  .of  trav- 
ellers, carriages,  horses,  stock,  &c,  over  said,  river: 
nor  done  and  performed,  generally,  all  matters  and 
things,  required  by  the  laws  and  statutes  of  said 
State  of  Alabama,  to  be  done  and  performed  by  the 
keepers  of  public  ferries,  for  and  during  the  time  he, 
said  defendant,  kept  said' ferry — for  that  theretofore, 
to  wit,  on  the  11th  day  of  January,  1831,  at  the 
County  aforesaid,  the  said  Norton,  at  the  special  in- 
stance and  request  of  the  said  defendant,  caused  to 
be  delivered  to  him,  the  said  defendant,  a  certain  lot 
or  quantity  of  merchandize,  goods  and  wares,  &c,  of 
him  the  said  Norton,  of  great  value,  to  wit,  of  the 
value  of  two  thousand  dollars  ;  to  be  by  the  said  de- 
fendant, safely  and  securely  loaded  and  put  on  board 
a  certain  boat  or  flat,  the  property  of  said  defendant, 
to  be  carried  over  and  across  said  Alabama  river,  to 
the  opposite  bank,  or  landing  place  thereof,   for  the 
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said  Norton ;  for  and  in  consideration  of  certain  rates 
and  prices  established  and  allowed  by  the  laws  and 
statutes  jof  said  State  of  Alabama,  to  the  said  de- 
fendant, in  that  behalf.  Yet  that  said  defendant, 
not  regarding  his  duty  in  that  behalf,  afterwards,  to 
wit,  on,  &c,  at,  &c,  by  himself  and  his  servants, 
conducted  himself  so  carelessly,  negligently  and  im- 
properly, in  and  about  the  landing  of  said  goods, 
wares  and  merchandize,  on  board  the  said  flat  or 
boat ;  that  by,  and  through  the  mere  negligence  and 
improper  conduct  of  the  said  defendant,  and  his  ser- 
vants, in  that  behalf,  the  said  goods,  wares,  and  mer- 
chandize became,  and  were  greatly  damaged  and 
destroyed,  and  wholly  lost  to  the  said  Norton.  By 
reason  of  which  said  breach,  the  said  writing  oblig- 
atory, became  forfeited ;  and  thereby  an  action  ac- 
crued, &c. 

To  this  declaration  there  was  a  general  demurrer, 
Which  the  Court  below  sustained :  and  a  judgment 
was  rendered  in  favor  of  the  defendant. 

Writ  of  Error  to  this  Court. 

Gordon,  for  the  plaintiff  in  error. 

Lipscomb,  C.  J. — This  was  an  action,  brought  un- 
der the  statute  of  1826,  on  the  bond  of  the  owner 
of  a  ferry,  to  recover  damages  for  the  alleged  care- 
lessness of  the  defendant  and  his  servants,  in  receiv- 
ing on  board  of  the  ferry-boat,  a  certain  lot  of  goods, 
wares  and  merchandise,  whereby  the  goods  afore- 
said were  damaged. 

The  defendant  filed  a  general  demurrer,  which  was 
sustained  by  the  Court  below, 
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The  case  has  not  been  argued,  nor  are  we  advised 
what  were  the  objections  taken  to  the  declaration 
in  the  Court  below.  Without,  however,  determin- 
ing whether  an  action  can  be  sustained,  on  the  bond 
of  the  owner  of  the  ferry,  for  loss  and  damage  to 
goods  and  merchandise,  the  declaration  seems  to 
us,  altogether  uncertain,  and  insufficient,  in  assign- 
ing the  breach  of  the  bond :  so  much  so,  that  the 
defendant  is  not  advised  of  the  grounds  of  the  ac- 
tion against  him ;  and  there  would  be  nothing  to 
prevent  another  recovery,  for,  in  fact,  the  same 
breach,  if  a  recovery  could  be  permitted,  on  the  as- 
signment made. 

The  judgment  must  be  affirmed. 
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1.  Where  a  judgment  at  law  has  been  superseded  by  the  or- 
der of  a  Chancellor,  granting  an  injunction;  and  on  hearing', 
the  injunction  is  dissolved,  and  the  bill  filed  to  obtain  it,  dis- 
missed— an  appeal  taken  from  the  decree,  dissolving  the  in- 
junction, and  the  execution  of  the  usual  bond,  do  not  revive 
and  continue  the  injunction,  so  as  to  supersede  the  execution 
at  law. 

2.  Where,  in  such  case,  after  the  dissolution  of  an  injunction, 
and  while  the  question  on  appeal,  is  pending,  execution  is  ta- 
ken out  on  the  judgment  at  law,  and  run  against  the  defen- 
dant— this  Court  will  not^  on  petition,  award  a  supersedeas. 

This  was  a  petition-  filed  in  this  Court,  by  Garrow, 
praying  for  a  supersedeas,  against  an  execution  at 
law.  Carpenter  and  Hanrick,  administrators  of 
Hall,  having  recovered  a  judgment  at  law  against 
Garrow,  in  the  Circuit  Court  of  Mobile,  Garrow  fil- 
ed a  bill  in  Chancery,  and  obtained  an  injunction, 
executing  the  usual  bond,  &c.  The  Chancellor  on 
a  hearing  of  the  bill  and  answer,  dissolved  the  in- 
junction, and  dismissed  the  bill :  and  Garrow,  from 
that  decree  took  an  appeal  to  this  Court,  .and  gave 
the  security  required  in  such  cases,  by  the  statute. 
In  the  meantime,  an  execution  was  issued  upon  the 
judgment  at  law. 

Garrow  now  insisted  that  the  execution  of  the  ap- 
peal bond;  operated  as  a  renewal  of  the  injunction; 
and  therefore  prayed  this  Court  to  grant  an  order 
superseding  the  execution,  until  the  determination 
of  the  suit,  pending  in  this  Court. 

Stewart,  for  the  motion. 
Gordon,  and  Goldthwatte,  contra. 
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Sapfold,  J. — GarroW,  being  appellant  in  this  Court, 
from  a  decree  in  Chancery,  rendered  in  the  Circuit 
Court  of  Mobile,  in  favor  of  the  appellees,  presents, 
by  petition,  an  incidental  question,  for  our  considera- 
tion. 

Frond  the  petition  it  appears,  that  the  appellee^ 
having  obtained  a  judgment  at  law  against  Garrow, 
for  one  thousand  and  seven  dollars,  he  exhibited  his 
bill,  and  obtained  an  injunction,  staying  execution  on 
the  judgment,  on  giving  bond  and  security,  and  re- 
leasing errors,  as  usual  in  such  cases.  After  the  de- 
fendants to  the  bill  had  made  answer  to  the  same, 
th6  Court,  on  the  hearing  of  the  cause,  ordered  and 
decreed  a  dissolution  of  the  injunction,  and  dismissed 
the  bill.  From  which  decree  Garrow  took  an  ap- 
peal to  this  Court;  on  giving  the  usual  bond  and  se- 
curity, to  pay '  and  satisfy  such  judgment  of  decree 
as  this  Court  shall  render  in  the  premises.  After 
which  an  execution  was  issued  on  the  judgment  at 
law,  pursuant  to  a  mandamus  from  the  Circuit 
Court,  commanding  the  clerk  to  issue  it. 

The  petition  further  states,  that  the  judgment  is 
in  favor  of  Carpenter  and  Hanrick,  as  administrators 
of  Hall's  estate,  which  is  insolvent,  and  can  not  be 
settled,  and  distribution  made  among  the  creditors, 
until  the  appeal  in  this  Court  shall  have  been  finally 
determined,  so  that  no  injury  can  result  to  the  estate, 
from  a  delay  of  the  execution.  He,  therefore,  prays 
from  this  Court  a  supersedeas,  to  stay  all  further  pro- 
ceedings, on  the  judgment  and  execution  aforesaid, 
until  a  final  decision  shall  be  had  on  the  appeal. 

Neither  the  fact,  that  Carpenter  and  Hanrick  ob- 
tained the  judgment  at  law,  as  Administrators  of  an 
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unsettled  estate,  or  any  other  circumstance  connect- 
ed with  the  case,  is  deemed  sufficient  to  distinguish 
it  from  others,  that  often  occur. 
*  The  simple  questions  raised  by  the  petition,  are — 
1st.  After  the  dissolution  of  an  injunction  and  dis- 
missal of  the  bill,  has  an  appeal  from  the  decree,  on 
the  terms  prescribed  by  statute,  the  effect  to  revive 
and  continue  the  injunction  ?  2d.  If  it  has  not,  of 
itself,  is  it  competent  and  proper  for  this  Court,  to 
award  a  supersedeas  of  the  execution  at  law,  on  the 
grounds  assumed  by  the  petitioner  1 

The  statute  authorises  an  appeal  from  any  final 
judgment  or  decree  of  any  Circuit  Court,  upon  the 
appellant's  entering  into  bond  and  security,  "  for  pro- 
secuting the  same,  with  effect,  or  performing  the 
judgment,  sentence  or  decree,  which  the  Supreme 
Court  shall  pass  or  make  thereon,"  provided  the 
•Toui.  Dig  cause  be  decided  against  him.a  It  is  clear,  that  the 
appeal  bond  thus  required,  would  not  bind  the  secu- 
rity, for  the  amount  of  the  judgment,  enjoined,  in  the 
civent  of  an  affirmance  of  the  decree ;  nor  can  the  ap- 
peal have  the  effect  to  discharge  the  security,  in  the 
injunction  bond. 

The  only  power  which  Chancery  can  exercise 
over  a  judgment,  is  to  perpetuate  the  injunction,  in 
whole  or  in  part;  or  to  dissolve  it  altogether :  it  can 
render  no  decree  for  the  debt,  or  any  part  of  it ;  nor 
for  damages  on  the  judgment,  in  the  event  of  an  af- 
firmance of  the  decree.  The  former  is  not  subject 
to  legal  revision,  either  for  reversal  or  affirmance ; 
consequently,  the  appeal  bond  can  only  bind  the  se- 
curity for  the  costs  in  Chancery,  if  decreed  against 
the  appellant. 
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But,  it  is  insisted^  that  the  injunction  bond  suffi- 
ciently insures  the  ultimate  payment  of  the  judg- 
ment at  law,  if  not  relieved  against:  also,  that,  by 
statute,  "  whenever  an  injunction  shall  be  dissolved, 
damages,  after  the  rate  of  six  per  cent.,  shall  be  adr 
ded  to  the  amount :  provided,  the  Court  shall  be  of 
opinion,  that  the  injunction  was  obtained  for  delay."* 2|°LD* 

As  respects  the  six  per  cent  damages,  it  is  sufficient 
to  say,  whenever  such  may  be  decreed,  they  would 
become  identified  with  the  judgment  at  law,  as  a 
part  thereof,  and  the  security  for  the  injunction, 
wjould  be  no  less  bound  for  the  damages,  than  for  the 
original  amount  of  the  judgment  and  interest  there- 
on. As  to  the  payment,  though  security  has  been 
given,  it  was  entered  into  with  reference  to  the  de* 
cree  of  the  Circuit  Court,  either  dissolving  or  perpefc* 
xiating  the  injunction ;  after  the  dissolution  has  been 
decreed,  if  the  effect  of  the  appeal  would  be  to  re- 
vive the  judgment,  the  applicant. ought  from  analogy 
to  other  cases,  to  have  been  required  to  give  new  se- 
curity for  the  debt  thereby  farther  enjoined.  Had 
this  been  done,  then,  according  to  the  principle  re- 
cogjiiaed  by  this  Court>  in  the  case  of  Winston,  et  al  ^Sb  JSi 
vs.  Rivesf  the  security  in  the  injunction  bond  would 
have  been  discharged,  and  the  subsequent  respoasi- 
bility  have  rested  on  the  new  security  taken  on  the 
appeal.  Without  any  security,  it  would  not  be  con- 
tended, the  appeal  could  have  been  granted,  or  that 
a  writ  of  error  would  have  operated  as  a  superse-cT0ui,Dig, 
deas.c  Then  can  it  be  supposed,  for  a  moment,  that482, 
the  Legislature  intended  that  a  bond  for  a  nominal 
amount,  one  to  secure  the  costs  in  Chancery,  should 
operate  as  a  supersedeas  of  the  judgment,  for  any 
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amount,  however  large.  Such  a  course  would  not 
only  endanger  the  debt,  from  the  possible  insolvency 
of  the  former  security,  during  the  revived  existence 
of  the  injunction,  but  also  produce  great  injustice  to 
them  by  protracting  the  period  of  their  responsibil- 
ity, without  their  consent. 

Our  statutes  only  authorise  an  appeal  or  writ  of 
error  on  final  judgments  or  decrees  ;  we  have  often 
ruled,  that  a  decree  dissolving  an  injunction  before 
the  final  disposition  of  the  bill,  was  in  its  nature  in- 
terlocutory, and  not  subject  to  an  appeal  or  writ  of 
error :  can  the  circumstance  of  the  dissolution,  and 
the  dismissal  of  the  bill,  at  the  same  time,  vary  the 
case?  Many  authorities,  both  English  and  Ameri- 
can, have  been  cited  and  commented  on  bjr  the  coun- 
sel for  the  petitioner,  to  prove,  that  an  appeal  from  a 
decree  in  Chancery,  on  bond  and  security  given,  has 
the  effect  to  suspend  the  operation  of  the  decree,  as 
in  case  of  an  appeal  or  writ  of  error  from  a  judg- 
't¥cn;.,onment  at  law.a    That  such  is  the  practice  according 

Injuncti'na  r  *> 

2|>;  ttVe.  to  the  law  and  rules  of  Court,  in  England,  and  many 
189;  i8ib!of  the  States  of  the  Union,  including  Alabama,  in 

452-3;  J's 

Ch.  R.  66,  respect  to  the  debt,  duty  or  other  matter  directly  and 
1  '  substantially  decreed,  there  can  be  no  doubt:  but  is 
the  dissolution  of  an  injunction  to  be  viewed  in  that 
light? 
Ch.  Rh77!  In  Green  vs.  Winter ,b  it  was  held,  that  an  appeal 
in  the  first  instance,  stays  all  proceedings  on  the  mat- 
ter appealed  from ;  and  if  the  party  wishes  to  pro- 
ceed, notwithstanding  the  appeal,  he  must  apply  to 
the  Chancellor  for  leave ;  and  to  give  or  refuse  it,  is 
a  matter  of  discretion,  according  to  the  circumstan- 
ces.    The  opinion  of  the  Chancellor  further  remark- 
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ed,  that  the  rule  now  in  England,  is,  that  an  appeal 
does  not  stay  proceedings,  unless  by  the  special  or- 
der of  the  House  of  Lords;  that  according  to  the 
more  ancient  practice  there,  it  had  that  effect,  unless 
otherwise  ordered/ that  he  considered  the  practice 
in  New  York  to  have  been  according  to  the  former 
practice  in  the  English  Chancery;  and  that  it  was 
so  established  by  several  rules  adopted  by  that  Court; 
by  one  of  which  it  was  expressed,  that  an  appeal 
should  prevent  the  issuance  of  process  upon  the  de- 
cree. It  was  there  also  said,  that  the  difference  be- 
tween the  English  practice  and  that  of  New  York, 
was,  that  by  the  former,  the  party  must  apply  for  ar\ 
order  to  stay  the  proceedings;  but  in  the  latter,  the 
adversary  must  apply  for  leave  to  proceed.  It  will 
be  observed,  however,  that  the  practice  in  the  Courts 
referred  to,  is  governed  by  rules  of  their  own  adop- 
tion, which  sire  different  from  any  we  have,  or  are 
competent  to  declare ;  our  statutes  have  regulated 
the  right,  also,  the  effect  of  appeals  and  writs  of  er- 
ror. But  what  is  most  material  to  be  noticed,  is,  that 
the  case  of  Green  vs.  Winter >  was  an  original  bill 
for  an  account  and  settlement  against  a  trustee  ;  such 
was  the  object  of  the  decree  appealed  from,  and  the 
Chancellor  considered  it  a  decree  from  which  an  ap- 
peal could  be  taken.  From  this  it  sufficiently  ap- 
pears, that  that  case  only  maintains  the  principle, 
that  an  appeal  lies  from  a  decree  rendered  in  an  ori- 
ginal bill,  and  when  legally  prosecuted,  it  suspends 
the  execution  of  such  decree;  that  such  is  the  cor- 
rect practice,  under  our  law,  also,  I  have  no  doubt. 
But  the  question  is  essentially  different,  whether  an 
appeal  from  a  decree  dismissing  an  injunction  bill 
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and  dissolving  the  injunction,  can  revive  the  injuncr 
tion. 

One  case,  it  is  true,  has  been  cited  on  the  part  of 

the  petitioner,  which  if  considered  sound  law,  would 

be  an  authority  in  his  favor.     That  is  the  case  of 

•  5  Rand.  Turner  vs.    Scott,  and  another?  where  the  Court  of 

332 

appeals  of  Virginia,  held,  that  a  dissolved  injunction 
was  revived  by  an  appeal  taken  in  the  Court  of  Chan- 
cery; and  that  it  was  improper  in  the  appellee,  to 
take  out  an  execution,  so  long  as  the  appeal  was  de- 
pending. The  force  of  that  decision,  however,  is 
much  weakened  from  the  circumstance,  that  it  is  ir- 
reconcilable with  the  principles  of  previous  decisions 
of  the  same  Court ;  that  no  authorities  appear  to 
have  been  cited  by  the  counsel  or  the  Court;  and 
that  it  seems  Vot  to  have  been  argued  or  solemnly 
considered. 

*>  4  ft.  384,  In  the  previous  case  of  Epps  vs.  Thurrnanp  an  in- 
junction to  a  judgment  at  law  had  been  dissolved, 
and  the  bill  dismissed.  From  this  decree  the  Court 
of  Chancery  allowed  Epps,  the  complainant,  to  ap- 
peal, on  his  executing  a  bond,  in  the  penalty  of  two 
hundred  dollars,  with  one  Jordan  as  his  security ;  the 
condition  of  the  appeal  bond  was,  that  the  appellant 

f  should  prosecute  the  said  appeal  with  effect,  or  should 

perform  the  same,  and  well  and  truly  pay  all  such 
damages  and  costs  as  should  be  awarded  against 
him,  by  the  Court  of  Appeals,  in  case  the  said  decree 
should  be  affirmed.  A  rule  having  been  granted 
against  the  appellant,  to  show  cause,  why  he  should 
not  give  other  security  for  the  payment  of  the  judg- 
ment enjoined,  the  Court  of  Appeals  referred  to  the 
statute  prescribing  the  terms  on  which  appeals  were 
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authorised  to  be  granted ;  shewing  that  bond  was 
required,  in  a.  reasonable  penalty,  with  condition  to 
satisfy  and  pay  the  amount  recovered  in  the  Court 
appealed  from,  and  all  costs,  and  to  perform,  in  all 
things,  the  said  decree,  or  final  order,  in  case  the  * 
same  should  be  affirmed.  Under  that  statute,  the  . 
authority  to  take  bond,  on  appeal,  •  for  the  amount  of 
the  judgment  enjoined,  was  at  least  equal  to  the  au- 
thority of  our  statute.  The  Court  of  Virginia  said, 
"the  bond  thus  to  be  given,  is  to  have  respect  to 
what  the  appellant  was  bound  to  do,  or  what  was 
recovered  from  him  by  the  decree  of  the  Court  ap- 
pealed from."  Further,  they  said,  "in  the  case  be- 
fore us,  there  was  nothing  in  the  decree  of  the  Chan- 
cellor, which  bound  the  appellant  to  pay  the  judg- 
ment at  law;  there  was  nothing  recovered  from  him 
but  costs.  The  appellant  had  a  right  to  appeal,  on 
the  terms  which  are  prescribed  by  law."  This  case 
was  argued  and  appears  to  have  been  maturely  con- 
sidered by  the  Virginia  Court.  '    * 

A  similar  principle  was  recognised  in  another  case, 
in  the  same  Court — M'Kay  vs.  Bite's  ez'ors.*  There,  glRand' 
the  question  was,  whether  a  party  appealing  from  stn 
order,  dissolving  an  injunction,  was  bound  to  give  se- 
curity for  the  payment  of  the  debt,  as  on  the  grant 
of  an  original  injunction?  The  Court  of  Appeals 
said,  that  question  had  been  solemnly  considered,  by 
the  Court,  and  it  had  been  decided  that  such  an  ap- 
peal must  be  allowed,  on  the  appellant  giving  secu- 
rity merely  to  perform  the  decree  of  the  inferior 
Court,  and  to  pay  costs  and  damages  awarded  there, 
if  the  decree  should  be  affirmed. 

These  are  the  principles  which  are  considered  irre-     - 
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concileable  with  the  doctrine,  ,that  an  appeal  from  a 
decree,  dissolving  an  injunction  and  dismissing  the 
bill,  on  giving  such  bond  as  is  required  by  the  statute 
of  Virginia  or  this  State,  is  entitled  to  the  effect  of 
a  supersedeas  of  the  judgment,  which  had  been  en- 
joined. 

If  the  Virginia  Court  considered  the  principles  of 
these  decisions,   consistent,  (which  is  doubtful,)  this 
Court  can  not  so  regard  them. 
Several  cases  decided  in  New  York,  are  more  decisive 

M3  Johns.  an(j  satisfactory  on  this  point.  In  ffoytvs.  Gehton? 
the  Supreme  Court  held,  that  an  injunction  could  not 
be  revived,  by  an  appeal  from  a  decree  dissolving  it. 
In  explaining  the  principles  of  that  decision,  the 
•  Court  says — "  By  the  present  rules  in  the  Court  of 
Chancery,  certain  masters,  designated  by  the  Chan- 
cellor, are  authorised  to  grant  injunctions,  and  which 
gtre  binding  until  dissolved  by  him."  That,  "  in  the 
case  before  them  the  injunction  had  been  dissolved, 
"  from  which  order  there  was  an  appeal ;  and  it  is  now 
urged  that  this  appeal  suspends  all  jpoceedings  in 
this  Court,  as  much  as  if  the  injunction  was  still  in 
force.     To  give  such  effect  to  an  appeal  from  an  or- 

,  der  dissolving  an  injunction,  would  be  very  mischie- 

vous in  practice,  and  serve  as  a  great  engine  of  de- 
lay. We  must  consider  the  case  now  in  this  Court, 
as  if  no  injunction  had  ever  issued,"  &c.  "  It  is 
.  enough  for  us,  that  there  is  no  existing  injunction." 
The  Court,  in  the  same  case,  admitted,  that  an  ap- 
peal would  lie,  by  the  statutes  of  that  State,  from  a 
decree  dissolving  an  injunction ;  or  even  from  a  refu- 
sal  to  grant  one,  on  the  first  application ;  but  that 
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the  appeal  could  not,  in  either  case,  tie  up  the  pro- 
ceedings at  law. 

Under  our  statute,  authorising  appeals,  only  from 
final  judgments  or  decrees,  this  Court  has  often  held 
that  an  appeal  will  not  lie,  from  a  decree  which 
merely  dissolves  the  injunction;  but,  according  to 
the  opinion  of  the  Court  of  New  York,  if  the  right 
Of  appeal  be  admitted,  it  can  not  suspend  the  proceed- 
ings at  law,  by  reviving  the  injunction. 

The  case  of  Wood  vs.   Dwight?  is  also  fully  in  ^Jotus*.  d 
point.     There,  the  question  was,  whether  an  appeal 
from  an  order  dissolving  an  injunction,  staying  an  ex- 
ecution at  law,  had  the  effect  to  revive  the  injunc- 
tion? 

The  Chancellor  said — "If  the  injunction  could  be 
revived,  by  the  mere  act  of  the  party,  in  filing  an  ap- 
peal, it  would  be  giving  to  him,  not  only  a  power  of 
control  over  the  orders' of  the  Court,  but  of  creating 
an  injunction." 

He  referred  to  the  opinion  of  the  Supreme  Court 
of  the  United  States,  in  Young  vs.  Grundy*  as  an ** ;Craun; 
authority  that  no  appeal  would  even  lie  upon  an  in- 
terlocutory order,  dissolving  an  injunction.  He  also 
remarked,  that  whether  an  appeal  can  be  sustained, 
is  a  question  for  the  Court  of  errors ;  but  supposing 
it  can  be  sustained,  it  is  impossible  that  a  process 
that  is  duly  discharged,  and  functus  officio,  can  be  re- 
vived by  the  mere  act  of  the  party.  "  How,  (says 
he,)  could  this  Court  undertake  to  enforce  the  pro- 
cess, and  punish  contempts  of  it,  in  the  very  face  of 
the  order  dissolving  it :  "  when  a  process  is  once  dis- 
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charged  and  dead,  it  is  gone  forever ;  and  it  can  ne- 
ver be  revived,  but  by  a  new  exertion  of  judicial 
power." 

2.  From  the  view  taken  of  the  first  point,  it  is  suf- 
ficiently evident  that  this  Court  does  not  conceive 
itself  authorised,  on  the  ground  of  the  supposed  ille- 
gality in  its  issuance,  to  award  a  supersedeas  of  the 
execntion  at  law ;  or  do  otherwise  than  deny  the 
prayer  of  the  petitioner. 


JUNE  TERM,  1833.  *  34T 


TONEY  V8.  MOORE. 
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1.  Where  A,  being  the  agent  of  B,  contracted  verbally  with  C, 
for  the  sale  of  a  lot  of  land,  owned  by  B,  and  which  A  was 
empowered  to  sell;  and  C  went  into  possesson,  and  so  con- 
tinued for  several  years;  and  in  the  mean  time,  A  procured  a 
title  for  the  lot,  to  himself — and  the  lot  was  sold  at  sheriff's 
sale,  as  A's  estate;  Chancery  (under  the  facts,)  presumed  a 
payment  of  the  purchase  money,  and  decreed  in  favor  of  B, 
and  compelled  A  to  make  a  title  to  C;  and  cancelled  the  deed 
from  the  sheriff  to  a  purchaser  of  the  lot. 

2.  The  evidence  of  a  witness,  in  a  chancery  cause,  will  not  pre* 
vail  against  an  allegation  in  a  bill,  which  is  positively  admit* 
ted  in  the  answer. 


Writ  of  error  from  a  decree  in  chancery. 

William  H.  Moore,  by  bill  in  Chancery,  filed  in 
Franklin  Circuit  Court,  set  forth — that  some  time  in 
the  year  1825,  he  being  advised,  that  one  Peyton 
Palmer,  being  the  agent  and  trustee  of  one  Max- 
well, held  the  bond  of  Maxwell,  to  Godley,  condition- 
ed for  the  title  deeds  of  a  lot  or  parcel  of  land,  ly- 
ing in  the  town  of  Tuscumbia;  and  understanding 
that  the  legal  title  to  said  lot  was  in  said  Godley, 
and  that  said  Palmer  was  fully  authorised  and  em- 
powered to  sell  the  same — he,  the  complainant,  en- 
tered into  a  verbal  contract  with  the  said  Palmer, 
for  the  purchase  of  the  said  lot,  for  the  sum  and  price 
of  three  hundred  and  twenty-five  dollars — which 
sum  the  said  complainant  paid  over  to  Palmer ;  and 
forthwith  commenced  improving  the  said  lot :  that  he 
had  continued  to  improve  the  same,  and  had  erected 
thereon,  a  valuable  two-story  brick  tenement,  calcu- 
lated as  a  store  house,  at  a  large  expense ;  of  all 
which  said  Godley  had  due  notice,  before  any  title 
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passed  from  him,  for  the  lot  in  question — he  being 
notified,  not  to  make  a  title  to  said  lot,  to  Palmer,  or 
any  other  person,  but  the  complainant.  That  after 
complainant  had  nearly  completed  the  said  improve- 
ments, the  said  Palmer  proposed  to  become  a  partner 
of  complainant,  in  said  lot  and  building — which  com- 
plainant agreed  to,  provided  the  said  Paljjipr  p^id 
half  of  the  money  vested-,  and  of  expenses  :  but  with 
which  proposition  Palmei;  never  had  complied.  That 
some  time  thereafter,  and  while  the  work  upon  said 
lot  was  progressing,  the  complainant  visited  the  city, 
of  New  OrleanSj  where  he  was  so  long  detained,  that 
it  was  generally  believed,  he  was  dead.  That  whilst 
thus  absent,  said  Palmer  bargained  with  one  Wil- 
liam Marsh,  to  put  a  rough  coat  of  plastering  on  said 
house,  which  was  accordingly  done.  That  on  com- 
plainant's return  from  New  Orleans,  he  found,  that 
in  his  absence,  said  Palmer  had  taken  possession  of 
the  lot  and  premises,  where  he  had  placed  one  Stroup, 
as  a  tenant.  Possession  having,  however,  been  im- 
mediately given  up,  by  Stroup,  the  said  Palmer  de- 
livered the  keys  of  said  house  to  complainant,  and 
sent  the  plasterer  to  him,  for  the  payment  of  his  bill. 
The  bill  charged,  that  of  all  these  facts  the  said 
Godley,  had  due  notice ;  and  that  he  promised  the 
complainant,  not  to  make  the  title  for  the  lot  to 
Palmer ;  but  expressed  a  desire,  as  he  had  learned 
that  complainant  and  the  said  Palmer  were  in  co- 
partnership,— to  make  a  deed  to  them,  as  such,  joint- 
ly: which  partnership,  as  alleged,  never  existed: 
nevertheless,  the  said  Godley,  after  the  notice  to  him, 
and  his  promises  to  the  contrary,  did  execute  a  con- 
yeyance  of  the  said  lot,  to  Palmer.     Tha,t  Palmer, 
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being  entirely  insolvent,  and  having  failed  in  his  fre- 
quent promises  to  the  complainant,  io  execute  to  him, 
a  sufficient  title  for  the  said  k:t ;  had  made  an  agree- 
ment with  the  sheriff,  whereby  executions,  then  in 
the  hands  of  said  sheriff,  against  said  Palmer,  had 
been  -levied  on  the  said  lot ;  and  the  same  sold  under 
them,  by  said  sheriff,  to  Toney,  the  defendant — not- 
withstanding that  the  said  complainant,  at  the  time 
of  said  sale,  proclaimed  the  situation  of  the  said  lot; 
and  expressly  forbid  the  sale.  That  the  sheriff  had, 
in  pursuance  of  the  said  sale,  executed  a  deed  there- 
for ;  and  that  the  said  Toney  had  been  induced  to 
purchase  the  said  lot,  by  the  advice  and  encourage- 
ment of  one  Petit,  the  deputy  sheriff.  The  bill  also. 
set  forth,  that  one  of  the  executions,  in  the  hands  of 
the  sheriff,  at  the  time  of  said  sale,  had  issued  upon 
a  judgment  rendered  against  the  said  Palmer,  for  car-" 
pcnter's  work,  performed  on  the  said  house.  That 
some  time  thereafter,  the  said  Toney  had  commenc- 
ed suit  and  obtained  judgment  against  the  complain- 
ant for  the  said  lot  of  land,  and  the  premises  :  but 
that  the  title  of  complainant  being  purely  equit- 
able, he  had  endeavored  unsuccessfully  to  defend  the 
same. 

The  bill  therefore  prayed  injunction,  &c. 
The  answer  of  Toney,  admitted  the  purchase  of 
the  lot  at  sheriff's  sale;  the  suit,  founded  upon  his 
deed,  at  law ;  and  the  recovery  of  judgment  thereon, 
together  with  damages  for  the  detention.  It  denied 
all  knowledge  of  the  statement  in  said  bill,  in  rela- 
tion to  the  title  of  the  property;  or  whether- Palmer 
was  the  agent  of  Maxwell :  and  generally  denied  all 
knowledge  of  any  transaptions  connected  with  th$' 
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understanding  between  complainant,  Palmer  or  God- 
ley.  It  admitted,  that  complainant  had  forbidden 
the  sale  of  the  lot,  at  the  time  purchased  by  respon- 
dent; but  insisted,  that  the  contract  being  verbal, 
was  void,  by  the  statute  of  frauds.  Denied  all 
concert  with  Petit,  the  deputy  sheriff,  as  charged  in 
the  bill;  all  fraud  ;  and  demurred. 

The  answer  of  Peyton  Palmer,  stated,  that  he 
was  the  agent  of  Maxwell,  authorised  to  sell  said 
lot,  named  in  the  bill;  and  that  as  such  agent,  he 
contracted  with  complainant  for  the  sale  of  one  half 
thereof:  but  that  complainant  having  failed  to  com- 
ply with  the  terms  of  such  sale,  the  respondent  be- 
came the  purchaser  himself,  of  the  whole  interest 
therein,  from  Maxwell;  and  paid  him  the  whole 
amount  of  the  purchase  money,  except  about  twenty 
dollars,  for  which  said  Maxwell  held  respondent's 
note.  That  previously  he  had  received  from  said 
Maxwell,  the  original  title  bond,  from  Godley  to 
Maxwell;  and  also,  a  power  of  attorney  from  Max- 
well, to  have  the  title  made,  as  the  said  Palmer 
should  direct :  and  that  in  pursuance  of  the  said  pow- 
er, the  said  Godley  made  to  the  respondent,  a  title  to 
the  said  lot.  That  the  defendant  having  left  the 
State,  on  his  return,  found  the  tenement  named  in 
claimant's  bill,  commenced :  that  he  was  not  certain 
whether  the  proposition  for  the  partnership,  was 
made  before  or  after  the  house  was  commenced ;  but 
admitted  that  such  proposition  was  made  by  com- 
plainant, and  agreed  to.  The  defendant  further  an-? 
swered,  that  complainant  and  himself,  kept  a  store 
inTuscumbia;  and  that  the  defendant  furnished  a 
large  portion  of  the  capital ;  and  that  a  considerable 
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portion  of  the  bills  against  said  firm,  remained  un* 
paid.  *That  the  defendant  had  confessed  a  judgment 
in  favor  of  one  Barkly,  for  the  amount  of  carpenter's 
work,  done  on  said  house  ;  and  that  to  satisfy  that , 
judgment,  and  a  small  debt  due  to  Godley,  the  said 
house  had  been  sold,  under  execution,  and  purchased 
by  the  defendant,  Toney.  Admitted  that  he  consent- 
ed to  a  sale  of  the  house;  and  that  he  was  anxious 
it  should  be  sold,  to  discharge  the  debts  created  by 
its  erection.  Denied  his  insolvency ;  that  he  ever 
promised  to  give  up  the  title  bond,  to  the  complain- 
ant ;  but  confessed,  that  he,  defendant,  always  de- 
signed making  complainant,  a  title  to  half  of  said 
lot,  when  the  purchase  money  should  be  paid :  but 
which  had  never  been  done.  Admitted,  that  he  put 
the  said  Stroup  in  possession  of  the  house  ;  and  that 
the  possession  was  afterwards  obtained  by  complain- 
ant, in  the  defendant's  absence.  Averred,  that  on  an 
adjustment  of  accounts,  the  complainant  would  be 
found  in  his  debt;  and  insisted  on  the  statute  of 
frauds,  &c. 

Godley  answered,  that  in  February,  1824,  he  gave 
to  Maxwell,  a  bond,  conditioned  for  title  deeds,  to  the 
lot  of  land  mentioned  in  the  bill :  that  he  afterwards 
agreed  verbally,  to  sell  to  Moore  and  Palmer,  two 
feet  of  ground  .adjoining  the  said  lot,  for  the  purpose, 
as  understood  by  complainant,  of  jointly  building  a 
brick  tenement  thereon.  That  subsequently  Palmer 
presented  respondent  with  a  power  of  attorney  from 
Maxwell,  and  demanded  a  title  for  the  lot  in  his, 
Palmer's,  name :  that  having  understood  that  the  said 
Moore  and  Palmer  were  partners,  respondent  at  first 
hesitated  to  make  Palmer  a  title,  in  his  own  name; 
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and  informed  Moore  thereof,  stating  that  as  Palmer 
held  his  bond,  and  a  power  of  attorney  from  Max- 
well, he  would  be  compelled  to  make  the  title  :  that 
being  also  advised,  legally,  that  there  was  no  other 
proper  course  to  be  pursued — he  did  make  Palmer 
the  title. 

Hugh  Petit,  a  witness,  stated,  that  he  sold  the 
house  and  lot  under  executions  against  Palmer:  that 
Moore  was  in  possession  of  the  house;  and  that 
Palme*  not  only  consented  to  the  sale,  but  appear- 
ed solicitous  about  it.  That  Toney  was  present 
when  Moore  forbid  the  sale ;  and  had  notice  of  Moore's 
claim,  before  he  paid  the  purchase  money. 

Richard  Hines  stated,  that  Moore  contracted  for 
the  building,  and  superintended  it;  and  made  pay- 
ments to  the  workmen.  That  Palmer  was  not  con- 
cerned in  any  of  the  contracts,  so  made,  nor  was  he 
considered  in  any  manner  responsible  for  the  pay- 
ment of  the  work. 

William  Hines  stated,  that  Moore  contracted  for 
the  erection  of  the  building;  and  that  he  heard 
Palmer  say,  he  was  not  in  copartnership  with  Moore. 

Jonathan  Barkly  stated,  that  he  performed  the 
carpenter's  work,  on  the  said  house  :  and  was  paid 
through  the  proceeds  of  the  sale  thereof,  by  the  she- 
riff. That  Moore  had  been  in  possession  several 
years  :  and  that  he  did  not  consider  Palmer  liable  to 
him  for  the  price  of  the  work  done. 

The  Chancellor  below  decreed,  ihat  the  deed  made 
by  the  sheriff,  to  Toney,  should  be  cancelled:  that 
Palmer  should  convey  the  lot.  to  Moore;  and  that 
the  judgment  at  law  against  Moore,  in  favor  of  To- 
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ii27;  shxild  be  p2rp3tually  enjoined.     Also,  that  com- 
plainant pay  all  costs. 

Ormondj  for  the  pl'ff  in  error — Hopkins,  contra, 

Taylor,  J. — The  bill  in  this  case  charges,  that  the 
complainant  purchased  the  lot,  which  is  the  subject 
of  litigation,  of  Palmer,  who  acted  as  the  agent  of 
Maxwell,  in  the  sale,  f.r  the  prbc  of  three  hundred 
and  twenty-five  dollars,  (he  whole  of  which  had 
been  paid.  Palmer,  in  his  answer,  alleges  that  the 
complainant  bargained  for  only  half  the  lot,  (I  un- 
derstand him  to  mean  an  undivided  half,)  for  the 
price  of  one  hundred  and  sixty-two  and  a  1  a!f  dol- 
lars, -which  had  never  been  paid;  and  that  he,  (Pal- 
mer) had  subsequently  purchased  the  whole  lot,  and 
got  a  conveyance  to  himself. 

The  first  question  presented,  is,  whether  the  com- 
plainant had  made  the  payment1? 

There  is  no  direct  evidence  as  to  this  matter;  yet 
it  is  proved  that  iVom  about  ihc  time  of  the  purchase, 
the  complainant  had  uninterrupted  possession,  to  the 
time  the  bill  was  filed,  which  was  several  years;  that 
after  the  deed  was  made  to  Palmer,  he  made  no  ex- 
ertion to  get  possession  of  the  property,  except  while 
the  complainant  was  from  home,  on  his  trip  to  New 
Orleans,  and  while  the  report  prevailed,  that  he  was 
dead ;  and  the  possession  then  obtained,  was  relin- 
quished immediately  after  the  complainant  returned 
home. 

The  circumstance  that  Palmer  obtained  a  convey- 
ance, does  not  prove  any  thing.     Maxwell  had  never 
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qbtained  a  deed — he  held  Godley's  bond  for  a  title, 
and  wLen  he  gave  a  power  of  attorney  to  Palmer, 
to  sell,  he  delivered  the  bond  to  him,  and  authorised 
'Godley  to  make  the  title,  pursuant  to  any  directions 
which  Palmer  might  give.  He,  therefore,  had  it  per- 
fectly in  his  power,  to  obtain  a  title,  whether  he  had 
purchased  or  not. 

The  reason  ascribed  by  Godley,  in  his  answer,  for 
making  the  title  to  Palmer  was,  that  he  held  the  ti- 
tle bond;  and  lie  has  produced  no  proof  of  his  ever 
having  made  a  purchase.  So  far  as  Palmer  is  con- 
cerned, then,  who  only  acted  as  an  agent,  in  making 
the  sale  to  Moore,  there  is  sufficient  evidence  to  show 
a  compliance  by  Moore,  with  his  contract;  and  there 
is  nothing  to  sustain  the  allegation,  by  Palmer,  which 
is  not  responsive  to  any  allegation  of  the  bill,  that 
he  had  purchased  the  land. 

It  appears,  by  the  bill,  that  Palmer  proposed  a  union 
of.  interests  to  the  complainant,  which  the  complain- 
ant alleges  he  acceded  to,  on  condition  Palmer 
would  pay  half  the  purchase  money,  and  expenses  of 
building;  which  he  never  did,  and  the  partnership  did 
not  take  effect.  Palmer  alleges  that  the  complainant 
proposed  this  partnership  to  him,  but  whether  before 
the  house  was  begun,  or  after,  he  is  not  confident ; 
and  that  he  acceded  to  the  proposition. 

Here  is  a  strong  circumstance,  to  show  that  Moore 
must  have  purchased  the  whole  lot.  All  the  parties 
and  witnesses  agree  that  the  house  covered  the 
whole  front  of  the  lot.  If  Moore  only  purchased  half, 
by.  what  right,  or  upon  what  pretence,  could  he  pro- 
ceed to  build  upon  the  whole  ?  And  surely,  if  he 
had  done  so,  the  fact  would  have  been  of  too  extra- 
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ordinary  a  character,  for  Palmer  to  have  forgotten 
whether  his  interest  commenced  before  or  after. 

This  conversation,  and  partial  agreement  for  a 
partnership,  doubtless  gave  rise  to  the  idea  which 
prevailed  with  some,  that  such  a  joint-interest  exist- 
ed. To  one  of  the  witnesses,  however,  Palmer  posi- 
tively declared,  that  there  was  no  such  joint  interest. 
Moore  made  all  the  contracts  for  the  building,  and 
superintended  it  himself,  entirely,  although  Palmer 
lived  within  a  hundred  and  fifty  yards,  and  was  of- 
ten near  the  house,  in  passing  along  the  street. 

His  acts,  while  Moore  was  absent,  prove  his  inten- 
tion to  commit  a  fraud ;  especially  his  contract  for 
the  plastering  and  course  with  the  other  workmen — 
particularly  in  soliciting  Barclay  to  bring  suit  against 
him,  with  the  evident  intention  of  having  the  house 
levied  on  by  execution  and  sold.  All  the  circum- 
stances, therefore,  repel  the  idea  of  a  joint  interest. 

©at,  it  is  contended,  that  the  proof  shows,  Moore 
only  claimed  title  to  an  undivided  moiety  of  the  lot, 
at  the  time  of  the  sheriff's  sale,  at  which  Toney  be* 
came  the  purchaser. 

The  bill  charges  expressly,  that  the  complainant 
prohibited  the  sale,  alleging  that  the  whole  property 
in  the  lot  was  his.  And  the  answer  of  Toney,  as 
expressly  admits  this  to  be  true.  The  deposition 
of  Petit,  the  deputy  sheriff,  who  sold  the  property, 
states  that  the  complainant  frequently  and  openly 
claimed  half  the  lot,  &c;  but  this  can  not  prevail 
against  a  positive. admission  of  the  answer. 

It  has  not  been  contended,  that  this  is  not  a  case 
in  which  Chancery  can  take  jurisdiction,  and  decree 
a  specific  performance  of  the  parol  contract,  provi-  ' 
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ded  the  foregoing  views  are  correct;  and  it  would 
follow, upon  the  main  points  in  the  cause,  that  Mccrc 
is  entitled  to  an  affirmance  of  the  decree.  The  prccf, 
however,  shows  that  Barclay,  received,  cut  of  the 
money  paid  by  Toncy,the  balance  of  the  sum,  which  . 
Moore  owed  him,  for  work  done  upon  the  house;  hut 
it  does  not  appear  what  that  sum  was.  It  is  but 
equitable  that  this  sum  should  be  refunded  by  Moore. 
.  The  decree  of  the  Circuit  Court  is,  therefore,  re- 
versed, and  the  cause  is  remanded,  that  a  reference 
mav  be  made  to  the  master,  to  ascertain  the  amount 
of  the  debt  of  Mooro  to  Barclay,  which  was  paid 
out  of  the  proceeds  of  the  sale,  by  the  sheriff,  to  To- 
ney,  excluding  all  the  costs  of  the  suit  of  Barclay 
against  Palmer,  and  those  arising  upon  the  execution 
and  sale  of  the  property :  and  that  the  Circuit  Court 
may  decree,  that  Moore  shall  pay  this  amount  to  Tc- 
ney,  at  such  time  as  to  that  Court  shall  seem  right ; 
that,  thereupon,  the  sheriff's  deed  to  Toney,  be  deliver- 
ed up,  to  be  cancelled,  and  Palmer  execute  a  convey- 
ance to  Moore,  in  fee  simple:  and  that  the  judgment  at 
law,  recovered  by  Toney  against  Moore,  except  for 
the  costs,  be  perpetually  enjoined  :  that  Moore  pay 
the  costs  arising  in  the  Circuit  Court;  and,  in  this 
case,  as  there  is  reason  to  believe  the  point  en  which 
the  case  is  reversed  was  not  made  below,  that  each 
party  pay  half  the  costs  of  this  Court. 
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1.  It  seems,  that  an  executor  may  maintain  detinue,  for  the  title 
papers  of  land,  owned  by  his  testator,  without  a  special  aver- 
ment   in  the  declaration,  of  his  iij;ht  to  *m\ 

2.  In  detinue  fur  the  patents  of  several  tracts  nf  land,  the  jury 
should  assess  the  w.iuo  of  cadi  patent  separately:  and  an 
omission  to  c\o  so,  is  error. 

This  was  an  action  of  detinue,  for  the  recovery  of 
two  patents,  for  two  lots  of  land,  prosecuted  by  the 
defendant  in  error,  in  Tuskalocsa  Circuit  Court... as 
executor  of  Elias  L.  Payne. 

The  declaration  was  in  the  common  form,  compos- 
ed of  one  count,  and  alleged  that  Payne,  the  intes- 
tate, possessed  them  of  his  own  property;  but  averred 
no  right  to  them  in  the  plaintiff,  except  as  executor 
of  Payne.  To  this  declaration  there  was  a  general 
demurrer; "which  being  overruled,  a  writ  of  enquiry 
was  executed  and  verdict  and  judgment  entered  for 
the  plaintiff,  in  the  following  terms,  to  wit  ; 

"  This  day  came  a  jury,  who  being  sworn,"  &c. 
"  upon  their  oaths,  do  say,  that  the  said  patents  arc 
of  the  value  of  sovcnty-five  dollars.  It  is,  therefore, 
considered  by  the  Court,  that  the  plaintiff  recover 
against  the  defendant,  the  patents  executed  by 
James  Monroe,  President  of  the  United  States,  to 
the  plaintiff's  testator,  for  the  lots  of  land  number- 
ed  five  hundred  and  four,  and  five  hundred  and  six, 
in  the  town  of  Tuskalocsa,  in  the  declaration  men- 
tioned, if  the  plaintiff  can  not  have  again  the  said 
patents :  and  also  costs  by  him,  about  his  suit  in  this 
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behalf  expended :  and  the  defendant,  in  mercy," 
&c. 

At  a  subsequent  term  a  motion  was  submitted,  for 
an  amendment  or  the  judgment ;  and  it  was  consi- 
*  dered  by  the  Court,  that  the  ehtry  of  judgment  be 
amended,  by  iu.s::ruir;  therein  the  words — "  if  they 
can  be  had,"  after  the  word,  "  mentioned  :"  and  also 
by  inserting  the  words — "  then  the  sum  of  seventy- 
five  dollars,  the  value  of  the  same/'  alter  the  word, 
"  patents." 

Upon  this  judgment  the  defendant  obtained  a  writ 
of  error,. and  insisted — 

1st.  That  an  executor,  barely  because  he  is  exe- 
cutor, has  no  authority  to  maintain  dedinue  for  deeds 
for  lands  of  his  intestate — they  belonging  to  the  heir. 

2dly.  That,  in  detinue  for  several  articles,  the  ver- 
dict and  judgment  must  sever  their  respective  va- 
lues— else  it  is  error. 

Stewart,  for  the  plaintiff  in  error. 

The  Court  erred  in  overruling  the  demurrer:  it 
was  an  action  by  the  executor — 3  Comyn's  Digest, 
5,  6,  7,  j^tit.  Charter.)  Charters  belong  to  the  heir, 
and  not  to  the  executor.  It  is  laid  down,  that  the 
executor  can  not  have  an  action  for  muniments  of  ti- 
tle, lost  in  the  life-time  of  the  testator. — Fitz.  Nat. 
Brev.  325 :  because  a  mere  showing  by  him,  as  exe- 
cutor, does  not  entitle  him  to  them — he  must  exhibit 
his  title. 

The  detinue  is  for  two  patents,  the  value  of  which 
must  be  found  separately. — 1  Sel.  N.  P.  699 ;  Bul- 
ler's  N.  P.  51.  This  principle  is  founded  on  the  fact, 
that  the  defendant  may  give  up  the  specific  arti- 
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cles,  or  pay  their  value.  It  is,  therefore,  error,  to 
have  found  them  both  of  the  value  of  seventy-five 
dollars. 

Ellis ,  contra. — The  declaration  alleges,  that  the 
patents  came  to  the  possession  of  defendant  below, 
in  the  life-time  of  the  plaintiff.  Suppose  the  land 
had  been  willed  away — it  would  then  have  been  ab- 
solutely necessary  for  the  executor  to  have  the  pa- 
tents, in  order  to  carry  the  will  into  efi'ect.  A  pri- 
ma facie  shewing  was  sufficient  to  entitle  the  execu- 
tor to  sue ;  and  if  the  defendant  doubted  this  right, 
he  should  have  plead,  and  thus  tested  the  question. 
If  the  defendant  be  the  heir,  why  not  show  it — and 
not  permit  the  fact  to  be  determined  on  demurrer. 

By  the  statutes,  all  lands  are  subject  to  the  payment 
of  debts  :  and  the  executor  has  the  power  to  sell  for 
that  purpose.— Toul.  Dig.  327;  6  Mass.  Rep.  394.— 
But  independent  of  this,  upon  principle,  the  executor 
is  always  entitled  as  against  a  stranger.  If  defend- 
ant was  otherwise,  he  should  have  shewft  it. 

The  rule,  as  to  a  separate  finding,  does  not  apply 
here.— 14  Com.  Law  Rep.  242.  The  lots,  for  which 
the  patents  were  given,  were  connected;  and  the 
muniments  of  title,  savor  of  the  realty.  The  patents 
might  well  have  been  returned  together — because  a 
giving  back  one,  and  retaining  the  other,  would  not 
comply  w7ith  the  judgment 

Taylor,  J. — I  shall  notice  but  two  of  the  objec- 
tions which  have  been  taken  to  the  proceedings  and 
judgment  of  the  Circuit  Court. 

1st  The  executor  could  not  maintain  the  action. 
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without  showing;  by  avenr.enis  h\  his  declaration,  a 
right  to  sue,  as  he  cannot,  simply  as  executor,  main* 
tain  the  action. 

2d.  The  verdict  of  the  jury  should  have  found  the 
value  of  each  patent,  separately. 

It  cannot  be  denied  but  that,  in  general,  the  heit 
is  entitled  to  the  posscsoion  of  the  muniments  of  ti- 
tle to  real  estate;  and  that  lie  u:av  sue  the  executor 
and  recover  the.n,  unless  from  same  provision  in  the 
will,  or  (un:br  our  Salutes.)  the  insufficiency  of  the 
porsanal  estate,  the  cxerutar  has  a  superior  right  to 
tham.  Bat  it  certainly  does  not  follow,  from  this, 
that  the  executor  cannot  maintain  an  action  against 
a  stranger.  I;  often  happens,  that  two  persons  have 
a  right  of  action,  in  different  characters,  for  the  *amc 
injury;  although  one  of  thorn  may  afterwards  recov- 
er against  the  other.  A  factor  may  sue  for  property 
consigned  to  him,  in  the  hands  of  a  third  person,  or 
for  an  injury  "which  it  has  sustained  while  in  the 
possession  of  a  carrier;  although  he  would  after- 
wards be  liable  to  the  suit  of  the  owner :  and  a  re-- 
Covery  by  the  factor  would  entirely  discharge  the 
carrier  or  stranger  from  all  claim  of  the  owner ;  and 
this  results  from  the  factor's  having  a  qualified  pro- 
perty in  the  subject  matter  of  the  suit. 

So,  in  this  casa,  the  executor  may  sustain  an  action 
against  the  defendant;  although  he  may  be  liable 
over  to  the  heir.  The  representative  has  a  qualified 
proparry  in  the  title  papers,  especially  under  our  sta- 
tutes; which  authorize  a  sale  of  the  lands,  to  pay 
tti3  general  debts  of  the  deceased,  if  there  be  a 
deficiency  in  the  personal  property  to  effect  that 
object.. 
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The  authorities  cited  by.  the  plaintiff  in  error,  to 
show  that  the  executor  can  not  sustain  the  action, 
are  exceptions  to  the  general  rule :  they  specify  par- 
ticular cases  in  which  the  heir  alone,  can  sue;  but  do 
not  lay  this  down  as  the  general  doctrine. 

Fitzherbert,  in  his  natura  brevium,  (page  325) 
says,  "  if  my  father  be  disseised  and  dieth,  I  shall 
have  a  detinue  for  the  charters,  although  I  have  not 
the  land,  and  the  executors  shall  not  have  the  action 
for  them." 

The  natural  presumption,  from  this  passage,  is, 
that,  in  the  general,  the  executors  shall  have  the  ac- 
tion; or  why  the  use  of  this  negative  language,  witk 
respect  to  them?  And  so  of  the  other  cases  which 
are  specified  in  the  same  authority:  and  of  the  eases 
instanced  in  3d  Comyn's  Digest,  page  6, 

And  that  this  is  not  the  general  doctrine  in  Eng- 
land, is  evident  from  the  case  of  HaU  and  W%fev&. 
White,*  In  that  case,  Mrs.  HaU  was  the  surviving  c«.££ 
executrix  of  one  Calaway,  and  as  such,  sued  the  de**4^  *?• 
fendant,  who  was  the  executor  of  one  Woolford, 
who  had  been  the  co-executor  of  Mrs.  Hall,  till  bis 
death.  The  declaration  alleged,  that  the  plaintiff 
had  delivered  the  deeds  to  the  defendant  to  be  re-de- 
livered upon  request,  but  did  not  set  out  any  other 
right  to  the  deeds  than  as  executor,  generally.  It 
was  not  denied,  but  that  the  plaintiffs  had  a  right  ts 
recover  in  their  character  of  surviving  executors; 
but  the  only  question  was,  as  to  the  possession  of  the 
defendant.  The  allegation,  that  the  plaintiffs  had 
delivered  the  deeds  to  the  defendant,  was  mere  mat* 
ter  of  form  :  the  proof  was,  that  they  had  been  in 
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the  hands  of  Woolford  during  his  life ;  and  the  judg- 
ment was  for  the  plaintiffs. 

Re ^XT"  ®ut  *^e  case  °^  ?  ew;/tf  vs:  Lovet*  is  precisely  in 
point,  and,  indeed,  stronger  than  the  one  at  bar.  In 
that  case,  the  action  of  detinue,  for  the  title  deeds, 
was  brought  by  the  administrator:  and  it  was  ob- 
jected, that  it  could  not  be  sustained — but  the  Court 
held,  that  it  was  well  brought.  The  opinion  was  de- 
livered by  that  able  and  enlightened  jurist,  Chief 
Justice  Parsons  ;  who  said,  "  the  defendant,  although 
a  stranger  to  the  land,  having  no  interest  in  it,  has 
denied  the  plaintiff's  right  to  maintain  this  action, 
because  the  charters  of  inheritance,  at  common  law, 
belong  to  the  heir,  and  not  to  the  administrator.  We 
are  satisfied,  that  in  this  State  an  administrator  can 
maintain  this  action.  In  this  State  lands  are  assets, 
in  the  hands  of  an  administrator,  for  the  payment  of 
debts,  on  a  deficiency  of  personal  estate :  and  in  sell- 
ing them  it  may  be  necessary  for  him  to  exhibit  the 
title  deeds  to  persons  who  propose  to  purchase.  So, 
if  the  intestate  has  sold  the  lands  with  warranty, 
and  after  his  decease  an  action  is  brought  to  evict 
the  purchaser,  by  a  party  claiming  under  a  para- 
mount title,  the  administrator  may  be  sued  in  an 
action  of  covenant  broken,  if  the  purchaser  be  evict- 
ed ;  and  damages  recovered ;  he  may,  therefore,  have 
an  interest  to  furnish  the  purchaser  with  the  title 
deeds,  to  defend  his  title  under  the  purchase.  For 
these  reasons,  in  this  State,  the  administrator  has  an 
interest,  as  against  a. stranger  to  the  lands,  who  can 
have  no  color  of  right  to  the  deeds." 

This  reasoning  seems  to  me,  to  be  unanswerable ; 
jand  it  is  equally  as  applicable  to  Alabama,  as  Mas- 


JUNE  TERM,  1833.  36$ 


CI7MM1NGS  VS    TINDALL,  ex'oi". 


sachusetts.  Here,  too,  the  administrator  may  make 
the  real  estate  liable,  in  the  event  of  a  deficiency  of 
the  personal,  to  pay  debts ;  and  he  is  equally  subject 
to  be  sued  upon  the  covenants  of  the  decedent,  if  the 
land  has  been  sold  with  warranty: 

Certainly  the  circumstance  of  there  being  nti 
Chancery  Courts  in  Massachusetts,  can  not  vary  the 
legal  decision  on  a  case  of  this  kind :  it  is  purely  a 
legal  inquiry. 

If  it  were  necessary  to  prove  any  right  in  the  plain-* 
tiff  to  recover  the  deeds,  other  than  his  being  the 
executor  of  the  person  who  was  entitled  to  them,  as 
that  the  real  estate  was  vested  in  him  by  the  will.  &c." 
I  should  be  of  opinion,  that  such  proof  could  be 
made  without  any  special  averment  in  the  declara- 
tion. The  form  of  the  declaration  in  detinue,  is  a 
fiction,  and  any  facts  authorising  a  recovery;  can 
be  proved  without  making  special  averments  of 
them. 

I  therefore,  think  the  action  may  well  be  main- 
tained, as  it  has  been  brought. 

On  the  second  point,  however,  the  case  must  be 
reversed — as  it  was  certainly  necessary  that  the  ju- 
ry should  have  assessed  the  value  of  each  patent,  dis- 
tinctly. This  is  admitted  to  be  the  rule,  as  to  per- 
sonal property  ;  but  a  distinction  has  been  attempt- 
ed, where  title  papers  are  the  subject  of  the  action. 
Did  the  papers  relate  to  the  title  of  the  same  land, 
there  might  be  some  reason  for  the  distinction ; 
but  as  this  is. not  the  case,  I  can  see  none — nor 
has  any  authority  been  adduced  tending  to  sustain 
the  verdict. 


364 


CASES    DETERMINE© 


CUMMIWGS  VS.  TINDALL,    «JC70r. 


__>« 


I  therefore,  think  the  judgment  should  he  revers- 
ed and  the  cause  remanded :  and  this  is  the  unani- 
mous opinion  of  the  Court,  on  the  last  point.  On 
the  first,  however,  the  majority  give  no  opinion,  as  to  a 
right  to  recover  generally ;  though  it  is  the  opinion  of 
the  majority,  that  the  plaintiff  is  authorised  to  prove 
that  the  title  to  the  deeds  is  vested  in  him,  and  is  not 
in  the  heir,  without  a  special  averment. 
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SAWYER   VS.    FITTS. 

1.  A  declaration  in  trespass  to  try  titles,  describing  the  land,  as 
"  the  South  half  of  the  East  half  of  the  South-West  quarter  of 
section,"  &c — held  sufficiently  certain  as  to  boundary  and 
quantity. 

2.  A  verdict,  in  trespass  to  try  titles,  that  the  jury  "  find  in  fa- 
vor of  the  plaintiff,  one  moiety  of.  the  mills  claimed,  in  the 
declaration  named,"  held — not  sufficient  to  authorise  a  judg-, 
ment.* 

3.  A  judgment  upon  such  verdict,  that  "  plaintiff  recover  pne 
moiety  of  the  said  mills  and  land"  held,  error. 

Error  to  Bibb  Circuit  Court. 

This  action  was  trespass  to  try  titles,  by  Fitts 
against  Sawyer.     The  plaintiff  declared — 

1st.  For  that  the  defendant  on,  &c,  and  at  divers 
other  days  and  times,  with  force  and  arms,  broke 
and  entered  into  and  upon  that  part  or  parcel  of  land 
in  the  County  of  Bibb,  aforesaid,  being  the  South 
half  of  the  East  half  of  the  South-West  quarter  of 
section  fifteen  township  twenty-three  and  range  ele- 
ven, East,  lying  and  being  situated  on  the  South- 
West  side  of  Six-mile  Creek,  in  said  county;  upon 
which  said  South  half  of  the  said  East  half  of  the 
South-West  quarter  section  of  land,  on  the  South- 
West  side  of  the  said  Six-mile  Creek,  the  said  plain- 
tiff had  and  owned  a  certain  water  grist  and  saw- 
mill, situated  on  the  South-West  side  of  said  Creek, 
attached  to  and  upon  the  said  South  half  of  the  said 
half  quarter  section  of  land,  as  aforesaid;  and  of 
which  said  South  half  of  the  East  half  of  the  Sotith- 

*  But  see  a  report  of  a  subsequent  trial  of  this  case,  in  2  Porter,  9. 
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West  quarter  section  of  land,  as  aforesaid,  or  so 
much  of  said  half  quarter  section  as  lay  South-West 
of  said  Six-mile  Creek,  said  plaintiff  had  a  title  in 
fee  simple ;  and  the  said  defendant  having  with  force 
and  arms,  as  aforesaid,  broke  and  entered,  as  afore- 
said, into  and  upon  the  said  South  half  of  the  said 
half  quarter  section  of  land,  as  aforesaid,  and  pos- 
sessed himself  of  the  said  water  grist  and  saw-milly 
apd  the  land  upon  which  the  same  was  situated,  as 
aforesaid,  and  then  and  there,  with  force  and  arms 
and  with  strong  hand,  ejected,  expelled,  put  out, 
removed  and  dispossessed  the  said  plaintiff  from  the 
peaceable  possession,  use,  occupation  and  enjoyment 
of  his  said  water  grist  and  saw-mill,  and  of  vthe  land 
upon  which  the  same  was  situated,  and  took  and  re- 
ceived the  issues  and  profits  of  the  same,  and  kept 
and  continued  said  plaintiff  so  ejected,  expelled,  put 
out,  removed  and  dispossessed,  for  a  long  space  of 
time,  to  wit,  from  thence,  &c;  whereby  the  said 
plaintiff,  for  and  during  all  that  time,  lost,  and  was 
deprived  of  the  use  and  benefit  of  his  said  water 
grist  and  saw-mill,  and  of  the  land  upon  which  the 
same  is  situated,  as  aforesaid. 

2d.  And,  also,  for  that  the  said  defendant,  on  the 
first  day  of  November,  in  the  year  of  our  Lord  eigh- 
teen hundred  and  thirty,  and  on  divers  other  days 
and  times,  between  that  day  and  ihe  commencement 
of  this  suit:  at,  to  wit,  in  the  county  aforesaid,  with 
force  and  arms,  broke  and  entered  into  and  upon  that 
part-  or  parcel  of  the  South  half  of  the  East  half  of 
the  South-West  quarter  of  section  fifteen,  township 
twenty-three,  and  range  eleven,  East,  which  lay  on 
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the  South- West  side  of  Six?mile  creek,  upon  which 
part  or  parcel  of  land,  as  aforesaid,  the  said  plaintiff 
had  and  owned  a  certain  water  grist  and  saw-mill, 
in  the  county  of  Bibb ;  and  of  which  said  lands  the 
said  plaintiff  had  a  title  in  fee  simple,  and  had  peace- 
able possession  of  the  same  ;  and  the  said  defendant 
having  so  broke  and  entered,  as  aforesaid,  and  pos- 
sessed himself  of  the  said  land,  together  with  the 
said  water  grist  and  saw-mill,  situated  o'n  the  said 
land,  as  aforesaid,  and  then  and  there  ejected,  expel- 
led, put  out,  removed  and  dispossessed  the  said  plain- 
tiff, of  the  possession,  use,  occupancy  and  enjoyment 
of  the  said  premises;  and  then  and  there  took  and 
received  to  his  own  use  and  benefit,  the  issues  and 
profits  arising  from  the  said  land  and  the  said  water 
grist  and  saw-mill,  aforesaid,  which  were  of  great 
yearly  value,  to  wit,  of  the  yearly  value  of  one  thou- 
sand dollars;  and  kept  and  continued  the  said  plain- 
tiff so  ejected,  expelled,  put  out,  removed  and  dis- 
possessed, for  a  long  space  of  time,  to  wit,  from 
thence  hitherto :  whereby  the  said  plaintiff,  for  and 
during  all  that  time,  lost,  and  was  deprived  of  the 
use  and  benefit  of  his  said  land,  and  of  the  said  wa- 
ter grist  and  saw-mill,  and  from  having  and  receiving 
the  issues  and  profits  arising  from  the  same,  &c. 

To  this  declaration  the  defendant  demurred,  which 
being  overruled,  he  plead  not  guilty,  and  thereupon 
came  a  jury,  who  rendered  a  verdict  in  these  words, 
to  wit,  "  we  find  for  the  plaintiff,  one  moiety  of  the 
said  mills,  in  the  declaration  mentioned,  and  assess 
his  damage  to  the  sum  of  two  hundred  and  twenty- 
five  dollars" :  and  the  Court  gave  judgment,  that  the 
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plaintiff  recover  of  the  .defendant,  one  moiety  of  the 
said  mills  and  land, '  according  to  the  allegation 
in  the  said  declaration  mentioned,  together  with 
all  and  singular  the  appurtenances  to  the  same  he- 
longing,  &c. 

Freeman,  for  plaintiff  in  error. — The  judgment  ia 
this  case,  is  larger  than  the  verdict — Adam's  Eject- 
ment, 294.  It  is  a  case  where  possibly  the  party 
might  have  amended,  below — Cro.  Jac.  632:  but  not 
so  electing,  it  is  certainly  error.  .  The  judgment  is 
also  uncertain — 1  Munf.  162.  It  should  have  been 
specific — setting  out,  specifically,  whether  an  un- 
s  divided  moiety,  or  specific  half,  with  metes  and 
bounds — 1  Johns.  Cas.  101;  8  Cowen,  427;  3  Am, 
Dig.  195.  Here,  there  was  a  declaration  for  a  certain 
estate;  and  a  judgment  for  an  uncertain  one :  all  the 
judgment  which  a  Court  can  give,  must  be  upon  the 
verdict  refidered.  The  verdict  is  here  then  for  the 
mills  ;  and  on  it  the  Court,  in  judgment,  couples  land, 

Stewart,  contra. — Great  liberality  should  be  ex- 
•  tended  to  verdicts  and  judgments  in  ejectment.  The 
purpose  of  the  action  is  a  recovery  of  possession; 
and  parties  can  settle  their  rights  afterwards.  A  re- 
covery of  ejectment  is  no  evidence  of  title :  the  one 
put  in  possession  to-day,  may  well  be  ejected  to-mo*- 
row. — 2  Strange,  835. 

A  Court  will  make  every  intendment,  to  sustain  a 
verdict  and  judgment  in  ejectment — 2  Strange,  908: 
though  the  entry  be  incorrect,  it  will  not  be  reversed,  if 
it  can  be  possibly  sustained;  because  the  plaintiff  takes 
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possession,  at  his  peril.      The  Court  will  give  judg- 
ment only  for  so  much  as  appears  in  evidence. 

Again,  by  statute  of  1824,  a  judgment  shall  not 
be  reversed,  unless  objection  be  made  below.  If 
there  were  judgment  for  more  than  the  verdict,  it 
should  be  amended  by  the  verdict.  It  is,  also  set- 
tled, that  any  portion  may  be  recovered  in  ejectment. 
Saun.  on  P.  &  E.  519-20.  The  last  authority  cited, 
shows  that  a  plaintiff  may  recover  less  than  he  sues 
for; 

Lipscomb,  C.  J.— This  was  an  action  brought,  by 
Fitts  against  Sawyer,  of  trespass  to  try  titles,  and  % 
recover  damages. 

The  plaintiff,  in  his  declaration,  claims  the  South 
half  of  the  East  half  of  the  South-west  quarter  ot 
Section  fifteen^  Township  twenty-three,  .Range  ele-< 
ven,  on  the  South-west  side  of  Six-mile  creek,  in  the 
County  of  Bibb ;  and  on  which  there  was  a  water 
grist-mill  and  a  saw-mill,  erected. 

The  manner  in  which  the  section^,  in  the  public 
surveys,  are  sub-divided,  by  law,  is  known  to  be,  first 
4  into  equal  quarters,  or  fourths,  by  lines^  running  td 
the  cardinal  points ;  and  that  these  quarter  sections 
are,  again  subject  to  be  divided,  by  a  line,  running 
North  and  South,  and  designating  the  parts,  as  divid- 
ed, as  the  East  half  and  the  West  half  of  the  quar- 
ter. The  description  of  the  land  claimed,  then,  as 
the  South  half  of  one  of  these  sub-divisiohs,  renders 
it,  as  we  believe,  sufficiently  certain,  as  to  the  bourn 
dary  and  quantity. 

4  s  &  p.  47 
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On  the  plea  of  "  Not  guilty,"  the  jury  returned  the 
following  verdict-— ",  We  find,  in  favor  of  the  plaintiff, 
one  moiety  of  the  mills,  claimed  in  the  declaration 
named ;  and  assess  his  damages  to  the  sum  of  two 
hundred  and  twenty-five  dollars."  On  which  the 
following  judgment  was  entered  up — "  It  is,  there- 
fore considered  by  the  Court,  that  the  plaintiff  reco- 
ver of  the  defendant,  one  moiety  of  the  said  mills 
and  land,  according  to  the  allegation  in  the  said  de- 
claration mentioned." 

It  is  now  assigned  for  error,  that  the  judgment 
does  not  follow  the  verdict ;  but,  that  it  is  for  more 
than  the  jury  found — in  this,  that  the  judgment  is 
for  both  one  moiety  of  the  mills  and  land,  and  the 
verdict  for  no  more  than  one  moiety  of  the  mills. 

The  authorities  relied  on,  to  sustain  the  judgment, 
and  to  show  that  great  strictness  is  not  required, 
will  be  found,  on  examination,  to  refer  to  defects  and 
obscurities,  in  stating  title,  in  the  declaration,  as  to 
the  quantity,  or  the  description  of  the  term,  ren- 
dering it  uncertain  how  much,  or  what  term  was 
recovered.  In  such  cases  much  liberality  is  allowed, 
in  support  of  the  judgment,  on  the  principle,  that 
the  plaintiff  enters  at  his  peril,  and  is  a  trespasser,  if 
the  land  he  is  put  in  possession  of,  is  not  his  own. — 
But  none  of  these  authorities,  will  support  a  depar- 
ture, in  the  judgment,  from  a  conformity  to  the  ver- 
dict of  the  jury.  ,    * 

It  is  true,  that  merely  inaccuracy,  in  the  verbage 
of  the  verdict  and  judgment,  can  not  J>e  taken  ad- 
vantage of,  if  there  is  a  substantial  conformity  in 
the  judgment,  verdict  and  declaration. 
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We  believe,  that  the  verdict,  in  this  case,  is  not 
such  an  one,  as  to  authorise  any  judgment  to  have 
been  rendered  on  it,  but  that  it  should  have  been  set 
aside,  as  void — it  not  responding  to  the  declaration. 

The  judgment  must  be  reversed,  and  the  cause 
relhanded. 


DALE  VS.  MOSELY. 

1.  After  issue  and  verdict,  in  a  case  of  the  trial  of  the  right  of 
property,  for  two  slaves,  the  Court  has  no  right  to  sever,  and 
grant  a  new  trial,  as  to  one  slave,  and  refuse  it  as  to  the  other. 

2.  In  such  case,  a  writ  of  error,  taken  to  reverse  the  judgment 
of  condemnation,  as  to  one,  while  the  judgment  as  to  the  oth- 
er, in  reference  to  whom  the  new  trial  is  refused,  is  pending; 
held  irregular,  qnd  will  be,  dismissed. 

In  this  case,  an  execution  having  issued  in  favor 
of  Mosely,  against  one  Samuel  Dale;  and  being  le- 
vied on  two  certain  slaves ;  they  were  claimed  by 
the  plaintiff  in  error,  James  Dale,  as  of  his  proper- 
ty. Upon  this  claim,  the  usual  proceedings,  under 
the  statute,  were  had,  and  determined  in  favor  of  the 
plaintiff  in  execution. 

The  defendant  subsequently  moyed  the  Court  for 
a  new  trial,  which  was  granted,  as  to  one  of  the 
slaves,  and  refused  as  to  the  other.  In  reference  to 
the  judgment  upon  one  of  the  slaves,  and  as  to 
whom  the  motion  for  a  new  trial  was  refused,  the  de- 
fendant obtained  a  writ  of  error. 
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It  was  now  moved  by  the  counsel  for  the  defen- 
dant in  error,  that  the  writ  of  error  be  dismissed,  be- 
cause  of  the  irregularity. 

Lipscomb,  C.  J. — Mosely  recovered  a  judgment,  in 
the  Circuit  Court  of  Monroe  County,  against  Samu- 
el Dale,  and  sued  out  an  execution,  directed  to  the 
sheriff  of  Perry  County,  which  was  levied  on  Jwo 
negro  men  slaves.  James  Dale,  the  present  plaintiff, 
claimed  the  slaves,  as  his  property,  and  filed  an  affi- 
davit, and  gave  bond,  as  required  by  our  statute,  for 
a  trial  of  the  right  of  property. 

The  issue  was  made  up  in  the  usual  form,  by  the 
plaintiff  in  the  execution,  averring  that  the  slaves 
weue  the  property  of  Samuel  Dale,  and  liable  to  be 
sold,  in  satisfaction  of  the  execution  levied  on  them ; 
which  averment  was  traversed,  by  the  claimant. — 
The  jury  found  the  slaves  to  be  the  property  of  the 
defendant  in  the  execution,  and  assessed  the  value  of 
jthe  slaves  separately. 

The  claimant  moved  the  Court  for  a  new  trial, 
which  was  granted,  as  to  one  of  the  slaves,  and  re- 
fused, as  to  the  other.  This  judgment  of  the  Court 
is  now  brought  up  for  revision,  on  a  writ  of  error. 

The  defendant  in  error  moves  to  dismiss  the  writ 
of  error,  because  it  has  irregularly  issued. 

After  the  issue  had  been  formed,  and  a  verdict  on 
it,  we  believe  that  the  Court  below,  had  no  authori- 
ty to  sever  the  matter  put  in  issue,  and  found  by  the 
jury ;  that  the  new  trial  should  have  been  entire  or 
not  at  all.  We  believe  it  would  have  been  compe- 
tent for  the  Court  below,  to  *  have  offered  the  com- 
plainant his  choice,  to  take  a  new  trial  for  one  of 
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the  slaves,  on  condition  of  his  relinquishing  claim  to 
the  other.  But  this  was  not  done,  and  the  conse- 
quence is,  that  the  claimant  has  sought  to  reverse 
the  judgment  of  condemnation,  against  the  one, 
whilst  the  suit  as  to  the  other  remains  undetermin- 
ed. The  claimant  was  not  compelled  to  accept 
the  new  trial:  he  might,  then,  have  brought  the 
whole  case  up. 
The  writ  of  error  must  be  dismissed. 
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.  Accommodation  endorsers  occupy,  as  to  the  drawer  of  a  note, 
the  situation  of  sureties. 

.  Where  one,  of  two  accommodation  endorsors  of  a  promis- 
sory note,  discounted  in  Bank,  received  the  amount  from  the 
maker,  and  failed  to  apply  it,  so  that  the  other  endorser  was 
compelled  to  pay — held, 

1.  That  payment  to  one  endorser,  was  not  a  payment  to 
both,  as  joint  payees. 

2.  That  the  endorser  receiving  the  payment,  being  the 
confidential  agent  of  the  maker,  bound  the  latter,  by  his  omis- 
sion; and  that  the  maker  was  bound  to  refund  to  the  other 
endorser,  the  amount  paid  by  him  on  the  judgment  obtained 
on  said  note. 


Error,  from  a  decree  in  Chancery,  in  Tuskaloosa 
County. 

The  bill  in  this  case  was  filed  by  James  Meek, 
John  Meek  and  Samuel  M.  Meek,  then  lately  mer- 
chants and  copartners  in  trade.  It  set  forth,  that  on 
or  about  the  22d  day  of  September,  1826,  the  com- 
plainants appointed  William  Hilliard,  late  of  Rich- 
land, in  the  State  of  South  Carolina,  their  agent,  for 
the  purpose  of  procuring  money  for  the  complainants, 
at  the  Branch  Bank  of  the  State  of  South  Carolina; 
and  to  effect  which,  the  complainants  executed  a 
promissory  note,  for  the  sum  of  three  hundred  and 
seventy  five  dollars,  payable  sixty  days  after  date, 
to  the  order  of  James  Black :  which  note  was  en- 
dorsed by  the  said  Black  and  Hilliard;  discounted 
by  the  Bank  and  the  money  received  by  the  defen- 
dants for  complainants'  use.  That  when  the  said 
note  became  due,  from  the  neglect  of  said  Hilliard, 
the  same  was  protested  for  non-payment ;  and  a  suit 
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commenced  against  said  Black  and  Hilliard,  as  en-  ' 
dorsers,  by  the  Bank:  and  that,  subsequently,  judg- 
ment was  had  against  them  for  the  amounts  of  said 
note,  costs,  &c.  That  in  order  to  pay  off  and  dis- 
charge the  same,  John  Meek,  one  of  the  complain- 
ants, remitted  to  Hilliard,  a  sum  of  money,  equal  to 
the  amount  of  said  judgment,  and  directed  him  to 
discharge  the  same :  that  at  the  time  of  the  remit- 
tance of  the  said  money,  and  the  receipt  thereof  by 
Hilliard,  the  latter  was  the  sheriff  of  Richland  Dis- 
trict, and  the  said  Black  one  of  his  sureties ;  which 
situations  they  severally  held  until  1829.  That  said 
Hilliard,  as  sheriff  of  the  aforesaid  district,  had  in  his 
hands  an  execution  issued  on  the  aforesaid  judgment ; 
and  that  after  the  reception  of  the  money  remitted 
to  discharge  it,  he,  Hilliard,  informed  the  said  John 
Meek,  that  he  had  discharged  the  said  judgment  with' 
the  said  money,  so  remitted,  as  aforesaid :  and  that 
afterwards,  the  said  Hilliard,  as  sheriff,  executed  a 
receipt  for  the  amount  of  said  judgment,  acknow- 
ledging, that  on  or  about  July,  1827,  he  received  the 
same  from  the  complainants,  by  letter. 

The  bill  further  charged,  that  the  complainants  re- 
mained secure,  during  a  long  period,  that  the  said 
judgment  had  been  discharged  and  satisfied,  until  in- 
formed by  Black,  that  the  said  Hilliard  had  not  paid 
the  same ;  but  had  become  insolvent,  and  had  left 
the  State:  and  that,  then,  the  said  Black  urged  the 
said  complainants  to  satisfy  the  same.  That,  not- 
withstanding the  said  Black  well  knew  of  the  pay- 
ment of  the  said  money  to  Hilliard,  he  subsequently, 
and  with  a  full  knowledge  of  all  the  facts  and  cir- 
cumstances of  said  payment,  voluntarily,  and  in  his 
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own  wrong,  did  again  pay  off,  and  discharge  the 
same :  that  he  afterwards  had  wrongfully  commenc- 
ed suit  against  the  complainants,  in  the  County  Court 
of  Tuskaloosa,  and  recovered  a  judgment  thereon ; 
and  was  then  proceeding  to  enforce  the  collection  of 
it  by  execution. 

The  complainants  further  alleged,  that  they  were 
unable  to  resist  the  aforesaid  recovery  at  law,  be- 
cause the  knowledge  of  these  transactions  were  alone 
within  the  breast  of  Black.  Also,  because  one  Guig- 
nard,  whom  they  .had  examined  on  deposition,  taken 
in  the  suit  at  law,  and  by  whom  they  expected  to 
prove  the  material  facts  connected  with  the  payment 
to  Hilliard,  had  failed  in  making  such  proof;  and 
which  they,  (the  complainants,)  did  not  know,  until 
the  depositions  wTere  opened,  on  the  day  of  trial. — 
And  further,  that  they  had  endeavored  to  procure  a 
continuance,  and  new  trial  of  the  case  at  law,  so  as 
tak^  advantage  of  the  testimony  of  Hilliard,  whose 
place  of  residence  the  complainants  had  unsuccess- 
fully endeavored  to  ascertain;  but  that  they,  the 
complainants  had  failed  in  these  efforts ;  and  that, 
accordingly,  the  law  judgment  had  been  rendered 
against  them.  They,  therefore  prayed  for  an  injunc- 
tion and  other  relief,  as  usual  in  such  cases. 

Black  filed  his1  answer,  in  which  he  averred,  that 
on  or  about  the  22d  September,  1826,  Hilliard,  act- 
ing as  agent  of  the  complainants,  for  the  purpose  of 
procuring  money  for  them,  executed  the  promissory 
note  alluded  to  in  the  bill,  which  was  endorsed  by 
the  respondent,  as  alleged.  The  note,  being  discount- 
ed, was,  through  the  neglect  of  Hilliard.  protested 
for  non-payment ;  and  a  judgment  for  the  amount 
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thereof,  rendered  in  favor,  of  the  bank.  He  denied 
that  it  was  within  his  knowledge,  that  John  Meek 
had  transmitted  funds  to  Hilliard,  for  the  purpose  of 
discharging  the  said  judgment ;  or  that  he  was  the 
surety  of  Hilliard.  Confessed  that  Hilliard  was  she-^ 
riff  of  Richland  District,  and  so  continued  for  a  long 
period;  until  he  subsequently  absconded  from  the 
State :  and  acknowledged  his  belief,  that  the  execu- 
tion, issued  on  the  aforesaid  judgment,  was  lodged 
in  the  sheriff's  office,  as  charged  in  the  bill ;  but  in- 
sisted that  this  was  illegal,  in  as  much  as  said  Hil- 
liard was  a  party  defendant.  He  further  denied  that 
said  execution  was  ever  satisfied  by  said  Hilliard ; 
but  averred,  that  Hilliard  had  forwarded  the  receipt 
set  forth  in  the  bill,  to  Meek,  after  he  had  left  the  of- 
fice of  sheriff:  denied  that  John  Meek  had  ever  in* 
formed  the  respondent,  that  he  had  sent  the  amount 
of  the  judgment  to  Hilliard ;  but  stated,  that  Samu^ 
el  M.  Meek,  before  judgment  was  obtained  oji  the 
note,  wrote  to  the  respondent,  that  John  Meek  had 
remitted  money  for  that  purpose,  and  that  Hilliard 
had  written  he  would  apply  it  accordingly.  He, 
therefore,  averred,  that  the  money,  if  received  by  Hil- 
liard, in  any  event,  was  not  so  received,  while  sheriff 
of  the  District.  He  also  affirmed,  that  he  had  not 
paid  the  said  judgment;  until  called  on  to  do  so,  un- 
der execution,  arid  threatened  with  a  levy  upon  his 
property:  and  that,  after  having  discharged  the 
amount,  as  he  was  bouud  to  do,  he  called  upon  the 
complainants  to  refund  the  amount,  before  suit.  Re- 
spondent denied  that  Hilliard  ever  informed  him  of 
the  payment  of  the  judgment ;  all  confederacy.  Ifcc, 
and  prayed  a  dissolution  of  the  injunction. 
4  s  &  p.  48 
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William  Hilliard  answered  to  the  following  effect: 
He  was  the  agent  of  James  Meek  &  Co.,  and  did  ne- 
gotiate the  note,  as  charged  in  the  bill.  When  the 
note  became  due,  not  being  authorised  to  sign  the 
complainants'  names  to  a  new  note,  it  was  protested 
for  non-payment — subsequently  sued,  and  judgment 
rendered  against  Black  and  the  respondent,  for  its 
amount.  Execution  being  issued  regularly,  and  lodg- 
ed in  his  office — previous  to  his  leaving  the  office  of 
sheriff,  the  full  amount  was  paid  to  him,  by  John 
Meek :  and  while  such  sheriff,  he  receipted  for  the 
same  to  the  complainants.  He  averred,  that  the  mo* 
ney  was  received  by  him,  while  in  the  discharge  of 
his  duties  as  sheriff;  and  that  the  execution  had  been 
duly  lodged  with  him,  for  collection  :  that  he  inform- 
ed Black  of  the  said  payment,  by  the  complainants ; 
but  whether  Black  had  paid  the  amount  he  did  not 
know,  &c. 

At  March  term,  1832,  the  cause  coming  on  to  be 
heard  on  the  bill  and  answer ;  and  with  the  agree- 
ment of  Black,  one  of  the  defendants,  that  the  an- 
swer of  Hilliard,  if,  in  the  opinion  of  the  Court,  ad- 
missible as  such,  should  be  evidence  in  the  cause — 
the  presiding  Chancellor  rendered  a  decree,  dismiss- 
ing the  bill,  as  to  Black  :  and  decreeing  against  Hil- 
liard, in  favor  of  the  complainants,  for  the  amount 
received  by  him.  The  complainants,  from  this  de- 
cree, prosecuted  a  writ  of  error ;  and  insisred,  for  a 
reversal,  on  the  grounds — 

'1st.  That  the  evidence  of  Hilliard  was  good  and 
competent  against  Black. 

2dly.  That  the  payment  to  Hilliard,  discharged 
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their  obligation  to  Black  and  Hilliard,  which  was  an 
obligation  to  them  jointly. 

3dly.  That  the  receipt  given  by  the  sheriff^  was  a 
satisfaction  of  the  judgment ;  and  that  Black,  if  he 
paid  it  at  all,  paid  it  a  second  time  in  his  own  wrong, 
with  notice  that  it  had  been  previously  satisfied. 

Stewart  and  Wilson,  for  plaintiffs  in  error. 
Ellis,  contra. 

Taylor,  J. — T^he  bill  itself,  in  this  case,  shows, 
that  the  note  executed  by  the  complainants,  to  Black 
and  Hilliard,  was  made  with  the  intention  of  having 
it  discounted  in  Bank,  for  the  accommodation  of  the 
drawers ;  that  it  was  so  discounted,  and  the  money 
paid  over  to  the  complainants. 

It  would  be  unnecessary  to  adduce  authorities,  to 
show,  that  accommodation  indorsers  occupy,  as  to 
the  drawer  of  a  note,  the  situation  of  securities. — 
Black  and  Hilliard  were  securities  to  the  Bank  for 
the  complainants  as  much  as  if  they  had  executed  , 
the  note  as  such.  Although  as  to  the  Bank,  or  stran- 
gers, who  might  have  become  holders  of  the  note,  the 
parties  bore  the  characters  of  drawers  and  indorsers, 
yet,  with  each  other,  they  stood  as  principal  and  se- 
curities. One  of  these  securities  had  acted  as  the 
agent  of  the  complainants,  in  getting  the  other  to  in- 
dorse the  note ;  in  having  it  discounted  in  Bank,  and 
in  drawing  the  mony  from  the  Bank,  and  applying  it 
according  to  the  directions  of  his  principal.  At  the 
time  the  money  was  remitted  by  the  complainants, 
to  pay  the  debt  thus  contracted,  it  is  evident  there 
had  not  been  a  judgment  recovered  against  the  in- 
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dorsers.  The  receipt  which  was  given  for  the  mo- 
ney, by  Hilliard,  was,  as  appears  from  its  face,  exe- 
cuted some  considerable  time  subsequent  to  the  re- 
*  ceipt  of  the  money ;  and  from  comparing  that  re- 
ceipt with  the  judgment,  it  appears,  that  the  money 
came  to  Hilliard's  hands,  two  or  three  months  before 
the  judgment  was  recovered.  The  money,  therefore, 
could  not  have  been  received  by  Hilliard,  as  sheriff,  in 
discharge  of  the  execution ;  and  his  making  the  re- 
ceipt as  sheriff,  is  an  evident  attempt  to  substitute 
himself  officially,  as  a  debtor  to  the  plaintiffs,  in  the 
judgment,  instead  of  himself  and  Black,  who  stood 
as  judgment  debtors.     This  he  could  not  legally  do. 

It  is  further  objected  to  the  judgment  below,  that 
Black  and  Hilliard  occupied  the  position  of  joint 
payees,  and  that  payment  to  one,  amounted  to  pay- 
ment to  both. 

It  is  believed,  however,  that  their  situation  was  al- 
together different  from  that  of  joint  holders.  The 
debt  had,  in  fact,  been  contracted  to  the  Bank,  in  the 
first  instance ;  no  liability  had  ever  existed  from  the 
plaintiffs  to  the  indorsers.  Suppose  Black  and  Hil- 
liard, instead  of  getting  the  note  discounted,  had  sued 
the  plaintiffs  on  it ;  they  certainly  could  not  have  re- 
covered. Or  suppose  the  plaintiffs  had  paid  them, 
jointly,  the  amount  of  the  debt;  would  that  have 
prevented  the  liability  of  the  plaintiffs  to  the  Bank  % 
Surely  not.  The  indorsers  had  no  claim  upon  the 
makers  at  the  time  the  money  was  remitted  to  Hil- 
liard; therefore,  it  could  not  operate  as  a  payment  to 
Black  and  Hilliard,  jointly. 

It  is  the  plain  and  irresistible  inference,  however, 
from  all  the  facts,  that  this  money  was  remitted  to 


JUNE  TERM,   1833.  381 


MEEK  &  GO.  V8.  BLACK,  6t  al. 


Hilliard  as  the  confidential  friend  aud  agent  of  the 
plaintiffs.  From  the  answer  of  Hilliard,  it  appears, 
that  the  plaintiffs  had  left  a  blank  note,  signed  by 
them,  in  his  hands,  which  he  had  filled  up,  got  in- 
dorsed, and  presented  to  the  Bank;  for  discount. — 
And  the  presumption  is  great  from  the  whole  answer, 
that  his  agency  was  by  no  means  confined  to  this 
transaction.  But  whether  it  was  <^r  not,  in  this  in- 
stance, the  plaintiffs  confided  in  Hilliard,  and  if  he 
abused  that  confidence,  Black  can  not  be  made  a  suf- 
ferer by  it;  but  the  loss  must  fall  upon  the  trusting 
party. 

As  this  point  disposes  of  the  case,  it  is  unnecessary 
to  consider  any  other. 

The  judgment  is  affirmed. 
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sprowl  et  al.  vs.  kellab. 

1.  Acts  of  God,  or  inevitable  accidents,  which  constitute  a  legal 
excuse  for  the  loss  of,  or  damage  to  goods,  lost  or  damaged 
by  the  sinking  or  destruction  of  a  steam  boat,  or  other  vessel, 
must  appear  to  be  the  immediate,  not  remote  cause  of  the  loss 
or  damage;  and  must  be '  beyond  the  prevention  or  control 
of  human  prudence. 

2.  Where  several  defendants  are  sued  jointly,  as  part  owners  of 
a  steam  boat,  for  a  loss  or  damage  to  goods,  occasioned  by 
the  sinking  or  destruction  of  such  boat;  part  of  them  may  be 
convicted  and  others  discharged,  according  to  the  proof  of 
their  legal  responsibility. 

This  was  an  action  upon  the  case,  in  the  nature  of 
assumpsit,  by  David  Kellar,  against  George  Sprowl, 
Andrew  Buchanan,  Hugh  Findley,  James  E.  Dick- 
son, James  W.  Behan,  James  M.  Banks,  John  Ken- 
nedy and  John  Elliott,  late  partners  in,  and  owners 
of  the  steam-boat,  "  Dewit  Clinton :"  and  was  prose- 
cuted to  recover  damages,  for  a  ftulure  of  the  defen- 
dants, to  comply  with  their  undertaking,  by  a  bill  of 
lading,  to  deliver  certain  cotton,  at  NeW  Orleans. 

The  bill  of  lading,  upon  which  the  action  was 
founded,  was  in  the  following  words: 

"  Shipped  in  good  order  and  well  conditioned,  by 
Kennedy  &  Elliott,  on  board  the  good  steam  boat, 
called  the  Dewit  Clinton,  and  flats  in  tow,  whereof 
James  H.  Turner  is  master,  for  the  present  voyage, 
now  lying  in  the  Tennessee  river,  bound  for  New  Or- 
leans— to  say,  two  hundred  and  fifty-three  bales  of 
cotton,  weighing  one  hundred  and  four  thousand, 
nine  hundred  and  nineteen  pounds,  being  marked  and 
numbered  as  in  the  margin — are  to  be  delivered, 


JUNE  TERM,    1833.  383 


SPROWL,  et  al.  98.  KELLAR. 


without  unnecessary  delay,  in  like  good  order  and 
well  conditioned,  at  the  port  of  New  Orleans,  (una- 
voidable dangers  of  the  river  only  excepted,)  unto 
Messrs  Lockhart  &  Arrott,  or  to  their  assigns,  he  or 
they  paying  freight  for  the  said  goods,"  &c. 

The  declaration  was  in  two  counts — the  first  upon 
the  bill  of  lading,  setting  out  that  the  plaintiff  had, 
before  the  date  of  the  said  bill  of  lading,  confided 
to  the  care  of  the  said  Kennedy  &  Elliott,  the  said 
cotton,  which  was  shipped,  according  to  the  tenor  of 
the  said  bill  of  lading,  the  same  being  signed  by  one 
Behan,  clerk  of  said  steam  boat,  whereby  the  de- 
fendant undertook  and  promised  to  deliver  the 
said  cotton,  without  unnecessary  delay,  and  in 
good  order,  unto  the  consignees,  he  or  they  pay- 
ing freight,  &c. :  but  that  the  said  defendants  not  re- 
garding their  duty,  nor  their  proipise  and  undertaking 
as  aforesaid,  but  so  carelessly  and  negligently  behav- 
ed and  conducted  themselves,  that  forty  two  bales  of 
said  cotton,  through  the  mere  negligence  and  impro- 
per conduct  of  the  defendants,  and  their  servants  a$d 
agents,  were  greatly  damaged,  &c. 

The  second  count  was  upon  an  implied  undertak- 
ing of  the  defendants,  whereby  in  consideration  of  the 
freight,  they  undertook  to  deliver  the  said  cotton  at 
the  port  of  New  Orleans,  &c. — averring  a  loss  and 
damage  through  negligence,  &c. 
(  The  defendants  plead,  together,  nonjmumpsit,  and 
a  verdict  was  rendered  in  favor  of  the  plaintiff,  for 
the  sum  of  eleven  hundred  and  eighty  dollars  and 
ten  cents. 

In  the  progress  of  the  trial,  as  disclosed  by  a  bill 
of  exceptions,'  it  was  proved,  that  the  cotton  was 
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shipped  in  conformity  with  the  bill  of  lading  on 
board  a  flat  boat,  in  tow  by  the  steam  boat  De  Wit 
Clinton;  that  on  the  voyage,  near  the  mouth  of  the 
Tennessee  river,  a  storm  arose,  which  caused  the 
boat  to  lay  to ;  and  during  the  night,  while  thus  lay- 
ing to,  it  was  discovered,  that  the  boat  on  which 
plaintiff's  cotton  was  laden,  had  taken  in  water,  and 
was  in  a  sinking  condition:  that  the  cotton  was  then 
unladen  from  the  boat;  and  there  being  much  mud 
and  water  in  the  said  boat,  an  examination  was  made 
by  one  of  the  hands  on  board,  by  feeling  with  his 
foot  in  the  bottom  of  the  boat,  for  the  purpose  of  as- 
certaining if  there  was  any  damage  done  to  her  bot- 
tom :  that  after  such  examination,  the  cotton  was  re- 
laden  upon  the  same  boat;  and  she  immediately 
simk ;  and  thereby  the  cotton  was  injured 
,  Upon  this  proof,  the  counsel  foy  the  defendants 
asked  the  Court  to  charge  the  jury,  that  the  defen- 
dants were  not  liable  for  any  damage  that '  arose 
from  the  sinking  of  said  boat,  if  they  believed  that 
•uch  sinking  was  occasioned  by  an  injury  the  boat 
received  from  the  violence  of  the  storm;  and  if  due 
care  and  skill  were  exercised  in  the  examination  of 
said  boat,  and  such  injury  was  not  discovered,  nor 
supposed  by  them  to  exist. 

The  Court  refused  to  .give  these  instructions;  but 
charged  the  jtury,.  that  tlie  same  liability,  and  the 
same  care  and  diligence  attached,  and  was  required, 
as  at  the  first  reception  of  the  cotton  on  board. 

The  defendants,  by  counsel,  then  requested  the 
Court,  to  instruct  the  jury,  that  if  they  believed  that 
the  plaintiff  had  failed  to  pj: ove  the  defendants  were 
partners  or  joint  owners  of  the  steam  boat  De  Wit 
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Clinton,  they  could  not  support  the  action.  But  the? 
Court  charged  the  jury,  that  if  they  found  that  only 
a  part  of  the  defendants  were  owners,  they  might 
find  against  such  owners — if  the  plaintiffs  had  made 
out  the  case. 

To  the  refusals  to  give  the  charges  thus  prayed  j        ' 
and  to  the  charges  given,  the  defendants  excepted, 
and  took  a  writ  of  error. 

Sapfold,  J. — The  assignments  of  error  in  this  case, 
arise  out  of  the  bill  of  exceptions,  alone.     They  pre- 
sent but  two   questions  for   consideration,  both  of 
which,  however,  are  highly  important  in  principle^ . 
and  would  require  mature  investigation,  were  they  « 

res  integra  in  this  Court. 

The  first  relates  to  the  sufficiency  of  the  diligence 
and  care,  on  the  part  of  the  owners  and  managers  of 
the  boat,  under  the  facts  as  stated — whicli  show  that 
the  boat  may  have  been  previously  injured  by  a  vio- 
lent storm,  and  that  a  subsequent  examination  had 
been  made,  with  a  view  to  prevent  any  loss,  in  con- 
sequence thereof;  and  whether  or  not  the  effects  of 
the  storm,  under  the  circumstances,  would  relieve  the 
responsibility  of  the  owners  of  the  boat  ? 

The  second  question  is,  whether,  to  entitle  the       / 
plaintiff  to  recover  against  any  of  the  defendants  he       / 
must  have  proven  to  the  satisfaction  of  the  jury,  that- 
all  were  partners  or  joint  owners  of  the  boat? 

The  case  of  Jones  and  others  vs.  Pitcher  Ca,a  em-'^pj^ 
braced  fully  both  these  points.     It  was  very  elabo-  135#     * 
rately  discussed,  and  maturely  considered  by  the 
Court. 

4  s  &  p<  49 
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We  there  ruled,  among  other  principles,  that  the 
acts  of  God,  or  the  inevitable  accidents,  which  con- 
stitute a  legal  excuse,  must  be  the  immediate,  not  the 
remote  cause  of  the  loss,  and  must  be  beyond  the 
prevention  or  control  of  human  prudence:  that  "if 
the  loss  was  sustained  in  consequence  of  the  sinking 
of  the  boat,  and  which  the  employment  of  prudence 
and  skill,  on  the  part  of  the  proper  officers,  could  have 
prevented,  the  owners  were  liable." 

We  there,  also  held,  that  part  only  of  the  defend- 
ants, who  had  been  jointly  sued,  as  partners  and  joint 
owners  of  the  boat,  might  be  convicted,  and  others 
discharged,  according  to  the  proof  of  their  legal  re- 
sponsibility. 

These  principles  are  fully  decisive  of  both  the 
questions  raised  in  this  case ;  and  the  Court  feel  not 
the  slightest  dissatisfaction  with  the  former  decision. 
Indeed,  the  counsel  have  evinced  no  wish  to  attempt 
a  discrimination  between  the  cases,  or  to  re-investi- 
gate the  doctrine  of  liability,  but  have  merely  submit- 
ted  the  case. 

Let  the  judgment  below  be  affirmed. 
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1.  To  say,  of  a  woman,  "  she  is  not  chaste,  and  I  have  kept 
her;  I  have  had  criminal  conversation  with  her;"  or,  "I  have 
had  sexual  intercourse  with  her/'  do  not  import  the  offence 
made  indictable  by  the  statutes  of  this  State:*  consequently 
these  words  are  not  actionable,  in  this  State,  per  se. 

Error  to  the  Circuit  Court  of  Bibb. 

Samual  Carter  and  Sabina,  his  wife,  declared 
against  Presly  A.  Berry,  in  custody,  &c.,  in  a  plea  of 
trespass  on  the  case,  &c.  For  that,  whereas  the  said 
Sabina,  being  a  good,  true,  honest,  just  and  faithful 
citizen  of  this  State ;  and  as  such,  having  always 
behaved  and  conducted  herself;  and,  until  the  griev- 
ances committed  by  the  said  defendant,  was  always 
reputed,  esteemed  and  accepted  among  her  neighbors, 
and  other  good  and  worthy  citizens  of  this  State: 
and,  whereas  the  said  Sabina  had  not  been  guilty,  or 
suspected  to  have  been  guilty,  of  the  crime  of  adul- 
tery— yet,  the  said  defendant,  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  con- 
dition of  the  plaintiff,  and  contriving  and  malicious- 
ly intending  to  injure  the  said  Sabina,  in  her  good 
name,  fame  and  credit;  and  to  bring  her  into  public 
scandal,  infamy  and  disgrace,  with  and  among  all  her 
neighbors,  and  other  good  citizens  of  this  State,  and 
to  cause  it  to  be  suspected  and  believed  by  those 
neighbors,  that  she,  the  said  Sabina,  had  been,  and 
was  guilty  of  adultery ;  and  to  subject  her  to  the 
paiiis  and  penalties,  by  the  laws  of  this  State  made 
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and  provided  against,  and  inflicted  upon  persons  guil- 
ty thereof — theretofore,  to  wit,  &c,  in  a  certain  dis- 
course, which  he,  the  said  defendant,  then  and  there 
had,  in  the  presence  and  hearing  of  divers  good  citi- 
zens, falsely  and  maliciously  spoke  and  published,  of 
and  concerning  the  said  Sabina,  these  false  and  scan- 
dalous, malicious  and  defamatory  words,  to  wit — 
"  She,"  (meaning  the  said  Sabina,)  "  is  not  chaste, 
and  I,"  (meaning  the  said  defendant,)  "  have  kept 
her.  I,"  (meaning  the  said  defendant,)  "  have  had 
criminal  conversation  with  her,"  (meaning  the  said 
Sabina.) 

And  afterwards,  &c,  the  said  defendant,  contriv- 
ing &c.  as  aforesaid,  in  ascertain  other  discourse,  held 
in  the  presence  and  hearing  of  other  good  citizens, 
and  in  the  presence  of  one  J.  M.,  falsely  and  malici- 
ously spoke  and  published  of  and  concerning  the 
said  Sabina,  these  other  false,  scandalous,  malicious 
and  defamatory  words,  to  wit :  "  She,  (meaning  the 
said  Sabina,)  "  is  not  chase,  and  I,"  (meaning  the  said 
defendant,)  "have  kept  her,"  (meaning  the  said 
Sabina,)  intending  thereby,  to  charge  the  said  Sabi- 
na with  the  crime  of  adultery. 

And  afterwards,  &c,  the  said  defendant,  in  a  cer- 
tain other  discourse,  then  and  there  had,  in  the  pre- 
sence and  hearing  of  one  J.  M.,  and  other  good  citi- 
zens, the  said  defendant  further  contriving,  &c.  then 
and  there  falsely  and  maliciously  spoke  and  publish- 
ied  of  and  concerning  the  said  Sabina,  these  other 
false,  scandalous,  malicious  and  defamatory  words, 
to  wit — "I,"  (meaning  the  said  defendant,)  "have 
kept  Ijer,"  (meaning  the  said  Sabina.)  "I,"  (mean- 
ing the  said.defendant,)  "have  had  eexual  intercourse 
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with  her,"  (meaning  the  said  Sabina;)  meaning  to 
charge  the  said  Sabina  with  the  crime  of  adultery. 
By  means,  whereof,  &c. — (the  usual  conclusion,)  to 
the  damage  of  the  said  Carter  and  wife,  the  sum  of 
ten  thousand  dollars. 

To  this  declaration,  the  defendant,  by  his  counsel, 
filed  a  demurrer,  which  being  seen  and  inspected  by 
the  Court,  and  overruled ;  and  the  defendant  refusing 
to  plead  over,  thereupon  came  a  jury,  who  assessed 
the  plaintiffs'  damages,  by  reason,  &c,  to  the  sum  of 
five  hundred  dollars.  And  the  defendant  took  a 
writ  of  error. 

Clark,  for  plaintiff  in  error — Freeman,  contra. 

Taylor,  J. — It  is  admitted,  that  the  words  charged 
as  slanderous,  are  not  actionable,  per  se,  unless  they 
import  the  pffence  which  is  made  indictable  by 
the  second  section  of  the  act  of  1812.  entitled,  "  an 
act  to  amend  the  act  for  the  punishment  of  crimes 
and  misdemeanors."*  •Toui.Dig.' 

•  224 

That  section  makes  it  punishable,  by  a  fine  of  not 
less  than  one  hundred  dollars,  for  "  aay  man  and  wo- 
man to  live  together,  in  adultery  or  fornication." — 
The  living  together,  is  an  essential  part  of  the  of- 
fence, without  which  no  indictment  could  be  sustained 
under  this  section.  It  would  be  a  strained  construc- 
tion to  affix  this  meaning  to  the  words  charged  in 
the  declaration.  The  common  understanding  of 
mankind  would  not  receive  them,  in  this  sense.  It 
is  useless  to  analyse  the  expressions  to  prove  this — 
the  enunciation  of  them  renders  it  as  obvious  as  any 
reasoning  could  da 
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It  must  be  a  great  gratification  of  the  defendants 
in  error,  however,  that  they  nave  really  effected  eve- 
ry thing  which  would  be  important  to  them,  by  the 
action.  The  cause  has  been  submitted  to  a  jury, 
and  a  verdict  returned  for  five  hundred  dollars  dama- 
ges— thus,  manifesting  the  purity  of  Mrs.  Carter's 
character;  and  fixing  the  offence  of  moral,  although 
not  legal  slander  upon  the  plaintiff  in  error. 

The  judgment  is  reversed.    . 
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1.  A  joint  owner  of  lands  may  maintain  an  action  for  rent, 
against  one,  holding  under  a  contract  of  sale  if  ratified  by 
another  joint  tenant,  where  the  latter  refuses  to  ratify  the  sale; 
and  yields  all  claim  to  the  rent:  the  defendant  having  prom- 
ised to  {>ay  reasonable  rent  for  the  premises,  if  the  sale  should 
not  be  ratified. 

£  So,  where  A  took  possession  of  lands  owned  jointly  by  B  and 
C,  under  a  contract  of  sale,  with  B,  if  ratified  by  C,  or  if 
not,  that  then  he,  A,  would  pay  rent  to  B:  and  C  refused  to 
ratify  the  sale;  but  yielded  all  claim  to  the  rent,  to  B:  it  was 
held*,  that  B  was  entitled  to  his  action  for  the  rent,  on  the 
promise  of  A. 

This  action  was  assumpsit  for  rent,  prosecuted  by 
John  D.  Bibb,  against  Peter  Wyatt,  in  Montgomery 
Circuit  Court. 

The  plaintiff  declared  in  two  counts — 

1st.  Averring  an  indebtedness  for  certain  lands, 
rented  to  the  defendant,  by  the  plaintiff,  at  defen- 
dant's special  instance  and  request ;  and  which  rent 
was  reasonably  worth  the  sum  of  two  hundred  and 
fifty  dollars:  and  also  for  the  sum  of  five  hundred 
dollars,  money  had  and  received  by  the  said  defen- 
dant, to  and  for  the  use  of  the  plaintiff. 

2d.  Upon  an  account  stated,  whereby  the  said  de- 
fendant was  found  in  arrears,  and  indebted  to  the 
plaintiff,  in  the  sum  9f  five  hundred  dollars. 

The  defendant  plead,  non  assumpsit,  payment  and 
set  off;  and  there  was  replication  and  issue;  upon 
which,  the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff, assessing  his  damages  to  the  sum  of  four  hun- 
dred dollars, 


392  CASES    DETERMINED 


WYATT  V8.  BIBB. 


During  the  progress  of  the  trial,  the  plaintiff  in- 
troduced testimony,  going  to  show,  that  he  and  one 
Peyton  Bibb,  were  joint  owners  of  the  lands,  for  the 
rent  of  which,  the  action  was  brought:  that  the  de- 
fendant took  possession  under  a  contract  of  sale,  with 
the  plaintiff;  which  contract,  if  not  approved  by  thef 
said  Peyton  Bibb,  was  to  be  a  nullity :  and  the  de- 
fendant agreed,  in  that  event,  to  pay  the  plaintiff  a 
reasonable  rent  for  the  premises.  That  Peyton  Bibb 
disapproved  of  the  contract  of  sale ;  and  of  which 
disapproval  the  defendant  had  notice.  It  was  fur- 
ther proved,  that  Peyton  Bibb  was  to  receive  no  part 
of  the  rent;  and  that  he  disclaimed  all  right  to  any 
part  of  the  same :  that  the  said  rent  was  to  be  paid 
to  the  plaintiff. 

In  reference  to  this  proof,  the  Court  below  in* 
structed  the  jury,  that  if  the  plaintiff  and  Peyton 
Bibb  were  joint  owners  of  the  land ;  and  there  wTas 
no  agreement  to  pay  the  rent  exclusively  to  the  plain- 
tiff; then  they  should  find  for  the  defendant:  but  if 
the*agreement  was  to  pay  the  rent  to  the  plaintiff; 
and  that  agreement  was  sanctioned  by  Peyton  Bibb — 
then  the  jury  might  well  find  for  the  plaintiff. 

To  the  admission  of  all  this  testimony,  and  to  the 
charge  of  the  Court,  thus  given,  the  defendant  ex- 
cepted; and  by  error  removed  the  case  here. 

Gordon,  for  the?  plaintiff  in  error. — We  insist,  that 
the  contract  shews  a  joint  interest  in  the  two  Bibb's; 
an,d  in  that  view,  the  action  below  should  not  have 
been  sustained — 1  Espin.  180 ;  14  East  210.  All 
parties,  at  the  time  of  making  the  contract,  must 
join — 3  Maule  &  Selw.  388.    Here  the  contract  of 
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sale  was  made  by  John  D.  Bibb,  for  himself  and 
Peyton  Bibb :  he  could  not  have  maintained  .  an  ac- 
tion for  the  purchase  money,  alone  :  and  it  follows, 
he  cannot  for  the  rent — 4  Barn.  &  Aid.  374 ;  6  Com. 
L.  R.  461.  One  party  has  no  right,  or  power,  to  va- 
ry the  contract  at  pleasure.  No  evidence  te  disclos- 
ed of  a  different  agreement  with  one  of  the  parties, 
than  that  first  made  with  both :  and  the  charge  of 
the  Court  was  evidently  on  a  supposed  state  of  facts. 
If  then,  here,  the  contract  of  sale  was  ratified,  an 
action  for  the  purchase  money  accrued  to  both :  if 
the  contract  failed,  the  action  for  rent,  resulted  to 
both. 

Ellis,  contra-^- We  did  not  sue  upon  the  agreement 
as  resulting  from  the  imperfect  agreement  of  sale : 
but  upon  the  distinct  agreement  to  pay  the  plaintiff, 
after  Peyton  Bibb  had  abandoned  his  rights,  under 
that  agreement.  When  he  declined  ratifying  the 
contract  of  sale,  he  disclaimed  any  further  interest 
as  to  the  rent :  and  the  defendant  promised  to  pay 
us.  This  is  the  light  in  which  the  bill  of  exceptions 
shews  the  matter. 

Saffold,  J. — The  action  Was  assumpsit,  by  Bibb, 
to  recover  of  Wyatt,  an  amount  of  rent  alleged  to 
he  due,  for  certain  lands  rented  to  the  defendant^  by 
the  plaintiff,  at  the  special  instance  of  the  former. 

The  trial  was  had  in  the  Circuit  Court,  on  the 
general  issue.  A  bill  of  exceptions  shows,  that  the 
plaintiff  proved,  that  he  and  Peyton  Bibb  were  joint 
owners  of  the  *land  in  question ;  that  the  defendant 
took  possession  under  a  contract  of  sale,  with  the 
4  s  &  p.  50 
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plaintiff;  which  contract  if  not  approved  by  Peyton 
Bibb,  was  to  be  a  nullity:  and  the  defendant  agreed, 
in  that  event,  to  pay  the  plaintiff  a  reasonable  rent, 
for  the  premises:  that  Peyton  Bibb  disapproved  of 
the  contract  of  sale ;  and  of  such  disapproval  the  de- 
fendant had  notice. 

It  was  further  proved,  (says  the  exception)  "  that 
Peyton  Bibb  was  to  receive  no  part  of  the  rent ;  and 
that  he  disclaimed  all  right  to  any  part  of  the  same; 
but  that  the  same  was  to  be  paid  to  the  plaintiff," 

Under  this  evidence,  (and  some  other,  considered 
immaterial,)  the  Court  instructed  the  jury,  that  if 
the  plaintiff  and  Peyton  Bibb  were  joint  owners  of 
the  land,  and  there  was  no  agreement  to  pay  the 
rent  exclusively  to  the  plaintiff,  then  they  should  find 
for  defendant,  but  if  the  agreement  was  to  pay  the 
rent  to  the  plaintiff,  and  that  agreement  was  sanc- 
tioned by  Peyton  Bibb,  then  they  should  find  for  the 
plaintiff  » 

This  charge  of  the  Court  is  now  assigned  for  er- 
ror, by  Wyatt. 

As  general  propositions,  all  the  grounds  assumed 
by  the  counsel  for  the  plaintiff,  may  be  admitted  as 
true.  That  all  parties  in  interest  at  the  time  of  ma- 
king a  contract,  must  join  in  the  action  to  enforce  it, 
and  a  private  agreement  between  the  plaintiff  and 
another,  can  not  vary  the  rule ;  also  that  if  one  of 
two  or  more  joint  tenants  or  contractors,  sue  alone, 
it  is  error. 

But  the  evidence  shows,  that  the  contract  in  which 
Peyton  Bibb  was  to  have  an  interest,  was  never  con- 
summated ;  he  was  only  to  have  been  interested  in 
the  contract  of  sale,  and  to  give  it  validity,  his  coj^ 
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sent  was  required  by  the  terms  of  the  agreement,  but 
if  the  sale  was  disapproved  of  by  him,  it  was  to  be 
a  nullity;  and  the  contract  for  rent,  between  J.  D. 
Bibb  and  Wyatt,  alone,  was  to  be  thereby  confirmed — 
sych  was  the  result.  The  disapproval  of  the  sale 
by  Peyton  Bibb,  rendered  it  equally  void,  as  though 
it  had  never  been  proposed;  and  unless  he  had  a 
right  to  object  to  the  other  part  of  the  contract,  and 
did  not  waive  it,  his  disapproval  of  the  sale,  left  the 
agreement  for  the  rent,  as  valid  and  binding  between 
the  other  two,  as  though  he  had  never  had  any  in- 
terest in  the  subject  matter,  and  had  not  been  con- 
sulted. If  Peyton  Bibb  had,  in  fact,  any  right  to 
cla^m  any  portion  of  the  rent,  it  is  shown,  that  he 
yielded  it ;  but  it  is  a  fair  and  legal  presumption,  that 
though  a  part-owner  in  the  title  to  the  land,  he  was 
entitled  to  no  part  of  the  rent  for  the  time  agreed  on. 
J.  D.  Bibb,  by  a  previous  Contract  with  the  other, 
may  have  been  entitled  to  a  term  of  one  or  more  years, 
in  the  land ;  or,  in  their  purchase  of  it,  the  plaintiff 
may  Jiave  advanced  more  than  his  proportion  of  the 
price,  under  an  agreement,  between  the  two,  that  he 
should  be  refunded  out  of  the  first  profits;  on  either 
supposition,  surely  there  could  be  no  objection  to  the 
validity  of  the  contract,  that  the  defendant  should 
pay  the  rent  exclusively  to  the  plaintiff.  Even  if  it 
were  intended  between  the  two  Bibbs,  that  the  in- 
terest of  the  one  in  the  profits,  for  the  term  embraced 
by  the  contract,  should  inure,  as  a  gtatuity,  to  the 
other,  and  this  was  known  to  Wyatt,  then  that  he, 
in  execution  of  their  purpose,  agreed  to  pay  to 
the  plaintiff,  alone,  the  contract  was  legal  and  bind- 
ing." nC7h5tty>" 
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The  charge  of  the  CircuitJJudge  did  not'carry  the 
principle  farther ;  it  required  proof,  that  the  defen^ 
dant  promised  to  pay  the  rent  exclusively  to  the 
plaintiff;  and  that  the  contract  had  the  sanction  of 
Peyton  Bihh.  From  this  language,  and  the  proof 
made  of  the  previous  understanding,  that  Peyton 
Bibb  was  to  have  no  part  of  the  rent,  we  infer,  that 
the  charge  meant,  and  \f  as  so  understood  by  the  jury, 
that  the  consent  was  given  at  the  time,  or  previous 
to  the  contract  with  the  defendant,  as  well  as  after- 
wards. 

Let  the  judgment  below  be  affirmed. 
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CUMMINS    VS.   GRAY. 

1.  Mere  defects  in  a  declaration  will  be  considered  as  cured,  by 
plea  to  the  merits,  either  before  or  after  a  demurrer.   * 

2.  But,  where  a  declaration  contains  no  substantial  cause  of 
action,  its  insufficiency  will  not  be  cured  by  plea  to  the  me- 
rits; and  may  be  taken  advantage  of  either  on  a  second  de- 
murrer; by  motion  in  arrest  of  judgment;  or  in  error. 

3.  So,  where  a  demurrer  to  a  declaration,  containing  no  sub- 
stantial cause  of  action,  has  been  overruled,  and  the  defen- 
dant pleads  over — a  second  demurrer,  to  the  plea,  may  well 
be  extended  back  to  the  declaration. 

4.  Goods  taken  in  attachment,  for  sums  exceeding  the  jurisdic- 
tion of  justices  of  the  peace,  are  repleviable,  only  by  the  de- 
fendant in  the  attachment,  his  attorney,  agent  or  facto  r.f 

5.  In  such  case,  where  goods  are  replevied  by  a  stranger,  (not 
being  the  attorney,  agent  or  factor  of  the  defendant,)  and  a 
bond  is  executed, — such  bond,  assigned  by  the  sheriff  to  the 
plaintiff  in  execution,  furnishes  to  the  latter  no  legal  cause  of 
action  against  the  obligor. 

Error,  to  the  Circuit  Court  of  Tuskaloosa. 

This  action  was  debt,  on  a  bond,' executed  on  the 
replevy  of  property,  taken  in  attachment ;  and  was 
prosecuted  by  John  O.  Cummins,  assignee,  against 
Francis  T.  Scott,  James  Jack  and  Jarpes  Gray. 

The  declaration  complained  of  Gray,  the  suit  be- 
ing discontinued  as  to  the  other  defendants — for  that 
whereas  theretofore,  to  wit,  on  the  16th  day  of  Feb- 
ruary, A.  D.  1830,  the  said  plaintiff  sued  out  abori- 
ginal attachment,  before  one  Powell,  then  an  acting 
justice  of  the  peace,  in  and  for  the  county  of  Tuska- 
loosa, against  the  estate  of  one  William  H.  Jack,  an 

*  The  case  of  Cummins  &.  Foster  vs.  Gray,  argued  at  the  same  time  with 
this,  was  decided  on  the  same  principles. 

t  The  act  opon  the  subject  of  attachments,  embraced  in  Aikin'a  Digest, 
i*age  40,  section  11,  wonld  seem  to  authorise  a  replevy  either  by  the  defendant, 
his  agent,  attorney,  or  oilier  person.  But  it  will  be  perceived,  that  it  was  not 
in  reference  to  this  act  that  the  above  case  was  adjudicated. 
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absconding  debtor,  for  the  sum  of  one  hundred  and 
eighty-six  dollars  and  nine  cents ;  then  due  from  the 
said  William  H.  Jack  to  the  plaintiff,  by  promissory 
note ;  which  said  attachment  was  made  returnable 
to  the  March  term,  then  ensuing,  of  Tuskaloosa 
Circuit  Court.  And  afterwards,  to  wit,  on  the  18th 
day  of  February,  1830,  the  said  attachment  having 
been  levied  by  one  Elias  Jenkins,  sheriff  of  Tuska- 
loosa county,  upon  the  goods  and  chattels  of  the  said 
William  H.  Jack — the  said  defendant,  together  with 
the  said  Francis  T.  Scott  and  James  Jack,  after- 
wards, to  wit,  on  the  6th  day  of  March,  1830,  and 
before  the  rendition  of  final  judgment  by  the  said 
Circuit  Court,  on  the  said  attachment;  and  while 
the  said  proceedings  were  still  pending,  made  ap- 
plication to  the  said  Jenkins,  sheriff  as  aforesaid, 
pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, to  replevy  the  said  goods  and  chattels  so  at- 
tached, as  aforesaid ;  and  thereupon  the  said  Jen- 
kins, so  being  the  sheriff,  as  aforesaid,  according  to 
the  form  and  effect  of  the  statute,  in  such  case  pro- 
'  vided,  did  then  and  there  take  from  the  said  Francis 
T.  Scott,  arid  the  said  James  Jack,  and  the  said 
James  Gray,  the  defendant,  as  their  surety,  a  bond 
in  the  sum  of  three  hundred  and  seventy-two  dollars 
and  eighteen  cents — wherein  they  jointly  and  seve- 
rally acknowledged  themselves  to  be  held  and  firmly 
bound  unto  the  said  Elias  Jenkins,  sheriff  of  Tuska- 
loosa county,  and  his  successors  in  office,  in  the  said 
sum  of  three  hundred  and  seventy-two  dollars  and 
eighteen  cents;  with  a  condition  thereunder  writ- 
ten— that  if  the  said  Francis  T.  Scott,  and  the  said 
James  Jack,x>r  the  said  defendant,  should  well  and 
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truly  return  the  said  goods  and  chattels,  so  replevied, 
to  the  said  sheriff,  as  aforesaid,  to  wit,  &c.,  (specify- 
ing them,)  whenever  they  should  he  required  to  do 
so,  by  an  order  of  said  Court;  or  should  pay  and 
satisfy  such  judgment  as  should  he  rendered  against 
the  said  defendant  in  the  attachment — then  the  said 
bond  to  be  null  and  void,  otherwise  to  remain  in  full 
force.  And  thereupon  the  said  sheriff  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at  the  prayer 
of  the  said  Francis  T.  Scott  and  James  Jack,  deliv- 
ered the  said  goods  and  chattels  of  the  said  William 
II.,  the  defendant  in  the  attachment,  to  the  said  Fran- 
cis T.  Scott  and  James  Jack,  aforesaid.  And  the 
said  plaintiff  averred,  that  afterwards,  to  wit,  at 
September  term  of  the  said  Circuit  Court,  of  Tus- 
kaloosa  county,  such  proceedings  were  had  in  the 
said  attachment,  that  by  the  consideration  of  said 
Court,  judgment  was  rendered  against  the  said  Wil- 
liam EL,  the  defendant  in  the  attachment,  for  the 
sum  of  two  hundred  and  twenty-four  dollars  and 
twenty-nine  and  three-fourth  cents,  for  the  said  plan- 
tiff  's  debt,  &c;  and  the  plaintiff  further  averred, 
that  the  said  Francis  T.  Scott,  or  the  said  James 
Jack,  or  the  said  defendant,  Cray,  did  not  well  and 
truly  return  the  said  goods  and  chattels,  so  by  them 
replevied,  as  aforesaid,  to  the  said  sheriff,  although 
required  to  do  so  by  the  said  sheriff,  on  the  29th  day 
of  November,  1830,  pursuant  to  an  order  of  the  said 
Circuit  Court:  nor  had  either  of  the  said  obligors, 
at  any  time  paid  and  satisfied  the  said  judgment  so 
rendered,  as  aforesaid,  against  the  said  William  H. 
Jack ;  but  the  same  was  then  in  full  force,  unsatis- 
fied, unreversed,  and  not  appealed  from :  whereby 
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the  said  bond  had  become  forfeited  and  absolute. — 
And  the  plaintiff  further  averred,  that  afterwards, 
to  wit,  on  the  29th  day  of  November,  1830,  the  said 
sheriff,  under  his  hand  and  seal,  by  his  certain  writ- 
ten indorsement  on  the  back  of  said  bond,  had 
duly  assigned  the  said  bond  with  the  condition,  to 
the  plaintiff.  By  means  whereof,  &c,  (the  usual 
breach.) 

The  second  count  in  the  declaration  was  similar 
to  the  first,  reciting  the  process  of  attachment 
against  William  11.  Jack:  the  execution  of  the  re- 
plevy hpud ;  and  setting  out  the  condition  at  length. 

At  spring  term,  1831,  the  defendant,  Gray,  by 
counsel,  having  prayed  oyer  of  the  bond,  and  condi- 
tion, and  the  assignment  thereof,  filed  a  demurrer: 
which,  at  October  term,  1831,  being  overruled,  the 
defendant  plead  over — 

1st.  Nul  tiel  record. 

2d,  A  special  plea,  that  the  goods  attached,  were 
not  of  the  goods  and  effects  of  the  defendant  in  the 
attachment. 

3d.  That  the  goods  attached  were  not  of  the  pro- 
perty, or  in  the  possession  of  said  William  H.;  but 
the  goods  and  chattels  of  said  Francis  T.,  and  the 
said  James. 

4th.  That  the  said  goods  and  chattels  had  never 
been  required  or  demanded  of  the  said  Francis  T., 
James,  or  defendant ;  and  that  they  were  not  bound 
to  deliver  them. 

5th.  That  said  Francis  I.,  made  claim  to  the 
goods,  and  offered  the  usual  affidavit  and  bond,  to  try 
the  right :  but  which  said  sheriff  refused.  % 
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6th.  That  said  Francis  T.,  said  James  and  defen- 
dant, did  not  refuse  to  deliver  the  goods  when  de- 
manded. 

7th.  That  the  said  obligors  had  performed  the 
conditions  of  the  bond,  and  committed  Ao  breach 
thereof. 

8th.  That  defendant  had  not  received  a  reasona- 
ble' notice,  that  he  would  be  required  to  delivfer  the 
goods;  and  had  no  opportunity  to  do  so. 

9th.  That  no  reasonable  notice  had  been  given  to 
any  of  the  obligors,  that  they  would  be  required  to 
deliver  the  goods. 

10th.  That  said  Francis  had  the  custody  of  the 
said  goods,  and  offered  to  deliver  them,  but  was  not 
offered  reasonable  time  to  do  so. 
11th.  Nil  debet  '    '       , 

To  the  first  of  these  pleas,  the  plaintiff  replied, 
averring  the  existence  of  a  record,  such  as  was  de-^ 
clared  on:  and  to  the  other  pleas  demurred. 

At  April  term,  1832,  the  matters  of  law  arising 
upon  the  plaintiff's  demurrers,  to  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth  and 
eleventh  pleas  of  the  defendant,  being  considered, 
the  Court  ruled  the  said  pleas  insufficient,  to  bar  or 
preclude  the  plaintiff  from  maintaining  his  aforesaid 
action;  but  inasmuch  as  it  seemed  to  the  Court,  that 
the  said  declaration  of  the  plaintiff,  contained  no  le- 
gal cause  of  action  against  the  defendant — it  was 
adjudged,  that  the  said  demurrer  be  extended  to  the 
said  declaration ;  and  that  the  plaintiff  take  nothing 
by  his  suit,  &c. 

Judgment  for  the  defendant. 
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And  now,  comes  the  plaintiff  in  error,  and  says, 
that  in  the  proceedings  in  the  Court  helow,  there  is 
manifest  error,  in  this,  to  wit — 

1st.  The  Court  erred  in  determining,  that  the  de- 
murrer reached  back  to  the  declaration. 

2d.  That  the  Court  erred  in  sustaining  the  demur- 
rer to  plaintiff's  declaration. 

Ellis,  for  the  plaintiff  in  error — Stewart,  Crdbb, 
and  Moody,  contra. 

Sappcld;  J. — The  assignments  in  this  case  are— 
i.sfc.  That  the  Court  erred,  in  determining  that  the 
demurrer  reached  back  to  the  declaration.  2d.  In 
sustaining  the  demurrer  to  the  declaration. 

The  counsel  for  the  plaintiff  does  not  deny  the 
general  principle,  that  a  demurrer  to  a  plea,  may 
reach  the  declaration  ;  but  it  is  contended,  the  cir- 
cumstance of  the  defendant  having  demurred  to  the 
declaration;  of  his  demurrer  having  been  overruled; 
and  of  his  having  pleaded  over,  creates  an  exception 
to  the  rule:  that,  the  Circuit  Court  having  once  pass- 
ed on  the  sufficiency  of  the  declaration,  it  was  in- 
competent for  the  same  tribunal,  at  a  succeeding 
term,  to  reverse  the  decision ;  also,  that  the  defen- 
dant having  submitted  to  the  first  decision,  he  there- 
by waived  the  defect,  if  any,  in  the  declaration,  and 
could  not,  afterwards,  claim  any  benefit  from  it ;  and 
that  to  adjudge  it  insufficient,  on  the  demurrer  to  his 
several  bad  pleas,  is  to  give  him  an  advantage  for 
his  own  wrong. 

The  principle  is  conceived  to  be  well  settled,  that 
a/lemurrer  to  any  part  of  the  pleading  may  refer  to 
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the  first  error,  and  when  filed  by  the  plaintiff,  to  the 
plea,  it  may  be  visited  on  his  own  declaration,  if  de- 
fective and  insufficient. 

The  position  is  equally  correct,  that  a  party  who 
/?as  acquiesced  in  a  decision,  by  pleading  over,  amend- 
ing the  pleading,  or  otherwise  varying  the  state  of 
ecord  in  conformity  to  the  decision,  will  be  consi- 
dered to  have  waived  that  question,  and  can  not  af- 
terwards claim  a  revision  of  it,  in  the  same  form,  ei- 
ther in  the  same,  or  in  the  appellate  Court.  But  the 
same  question  may  subsequently  arise,  in  a  different 
form}  and  require  an  independent  adjudication:  it 
it  may  so  happen,  where  a  special  plea,  containing 
matter  which  would  be  good,  under  the  general  is- 
sue, has  been  overruled  on  demurrer,  and  the  defen- 
dant ofFers  '  evidence  of  the  same  defence  under  the 
general  issue ;  or,  it  may  be  so,  where  a  motion,  in 
arrest  of  judgment  is  made,  on  the  same  objection  to 
the  declaration,  for  which  a  demurrer  has  been  over- 
ruled ;  and  on  the  same  principle,  the  supposed  in- 
sufficiency of  this  declaration,  was  subject  to  an  in- 
dependent consideration,  on  the  demurrer  to  the 
pleas :  the  same  principle  of  decision,  in  either  form, 
would  produce  a  similar  effect. 

Many  defects  in  a  declaration  may  be  cured,  by 
pleading  to  the  merits,  either  before  or  after  a  de- 
murrer. So  far  as  this  effect  has  been  produced,  the 
plaintiff  is  entitled  to  the  benefit  of  it,  whenever  the 
question  subsequently  recurs,  wither  on  a  second 
demurrer,  on  a  motion  in  arrest  of  judgment,  or  in  er- 
ror. Where,  however,  the  declaration  does  not  con- 
tain a  substantial  cause  of  action,  the  insufficiencies 
can  not  be  cured  by  a  plea  to  the  merits. 


f* 


CASES  DETERMINED 


CUMMINS  VS.  GRAY. 


|818. 


2.  The  remaining  question  relates  to  the  sufficien- 
cy of  the  declaration.  As  the  demurrer  could  have 
but  a  general  reference  to  it,  if  it  contained  one  good 
count,  that  was  sufficient. 

No  question  is  raised,  respecting  the  authority  of 
a  justice  of  the  peace  to  issue  an  attachment  for  this 
or  any  larger  amount,  and  make  the  same  returna- 
ble to  the  Circuit  Court.  On  this  point,  the  statute 
is  entirely  clear,  as  it  also  is  in  the  requisition,  "  that 
whenever  the  property  of  an  absconding  debtor  shall 
be  attached,  it  shall  not  be  replevied,  unless  the  se- 
curity in  the  replevy  bond  shall  undertake  to  return 
the  specific  property  attached,  or  pay  and  satisfy 
such  judgment  as  may  be  rendered  against  the  de- 

*Tool.Dig.fendant-a 

lsTs"*  °f  But,  the  principle  objection  urged  against  the  de- 
claration is,  that  it  is  founded  on  a  replevy  bond,  gi- 
ven by  persons,  who  do  not  appear  or  purport  to 
have  had  any  authority  to  act  for  the  defendant  in 
the  attachment.  The  statute  of  1807,  authorises 
only  the  defendant,  his  attorney,  agent  or  factor,  to 
replevy  the  estate  attached.  This  is  the  general  law 
applicable  to  attachments,  for  sums,  exceeding  fifty 
dollars,  returnable  to  the  Courts  of  record :  nor  does 
there  appear  to  have  been,  at  the  time  of  these  pro- 
ceedings, any  other  statute,  giving  a  more  latituni- 
nous  right  to  replevy,  except  the  statute  of  1814, 
which  wilj  also  be  noticed. 

Then,  it  is  material  to  inquire  into  the  legal  effect 
of  the  replevy  bond,  at  taken  in  this  case. 

By  the  act  of  1807,  the  replevy  could  be  effected, 
alone  by  giving  special  bail  to  the  action,  as  though 
the  defendant  had  been  arrested,  under  a  capias  ad 
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respondendum.  It  is  shewn,  however,  that  by  the  la- 
t$r  statutory  provision  of  1818,  as  quoted  above,  in 
case  of 'an  absconding  debtor,  the  replevy  can  only 
be  made,  by  a  bond,  conditionod  to  return  the  speci- 
fic property  attached,  or  to  pay  and  satisfy  such 
judgment  as  may  be  rendered  in  the  cause.  This 
condition  having  been  substituted  in  the  particular 
case,  in  lieu  of  the  special  bail  bond,  and  the  statute 
having  prescribed  no  other  mode  t>f  proceeding  upon 
it,  in  the  event  of  a  forfeiture,  the  provision  of  the 
act  of  1807,  necessarily  became  applicable  to  it,  so 
as  to  place  it  on  the  footing  of  bail  bonds. 

The  course  of  proceeding  on  bail  bonds  is  prescrib- 
ed by  another  act  of  1807, "  concerning  bail  in  civil 
cases."  Such  was  the  opinion  of  this  Court,  in  the 
case  of  Sartin  <$?  Rodgers  vs.  Weir  fy  Co? 

In  that  Gase  the  Court  sustained  the  right  of  the 
plaintiff  in  the  attachment  to  sue  and  recover,  as  as- 
signee of  the  sheriff,  on  a  replevy  bond  taken  pur- 
suant to  the  said  act  of  1818,  as  in  case  of  assigned 
bail  bonds :  and,  though  it  was  then  said,  that  a  scire 
facias,  was  a  proper  writ  in  such  case,  it  was  not 
said  that  the  action  of  debt,  on  .the  bond,  wpuld  not 
have  been  equally  sustainahle.  Hence,  it  appears 
that  the  circumstance  alluded  to,  that  the  replevy 
bond  was  not  given  by  the  defendant  in  the  attach- 
ment, or  any  one  representing  him,  creates  the  chief 
difficulty. 

It  might,  at  first  view,  appear,  that  as  a  replevy 
bond,  ♦from  any  other  persons  equally  sufficient, 
woul4  be  no  less  available,  than  if  given  by  the  at- 
torney, agent  or  factor  of  the  defendant,  there  could 
be  no  objection  to  it,  on  principle,  and  that  it  might 
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be  supposed  to  fall  within  the  intent  and  meaning  of 
the  statute:  that  the  only  object  was  to  relive  the 
property  from  the  custody  of  the  officer,  to  save  the 
expense,  and  to  ensure  to  the  plaintiff  a  return  of 
the  property,  or  the  payment  of  the  debt,  in  the  event 
of  a  recovery. 

This  view  of  the  case,  has  been  deemed  well  wor- 
thy of  consideration ;  but  we  can  not  disregard  the 
fact,  that  the  bond  grew  out  of  a  judicial  proceed- ' 
ing,  in  which  the  course  to  be  pursued  is  regulated 
by  law ;  and  that  it  was  not  taken  pursuant  to  the 
directions  of  either  statute  which  has  been  referred  to. 

Yet,  there  is  another  statute,  which,  it  is  contend- 
ed sustains  the  course  taken  in  this  case — that  is,  the 
act  of  1814,  "  to  revise,  consolidate  and  amend  the 
several  acts,  relative  to  justices  of  the  peace  and 
constables."  The  fifth  section  of  this  act  prescribes 
the  affidavit,  bond,  &c,  to  be  given  by  one  wishing 
to  prosecute  an  attachment,  before  justices  of  the 
peace ;  and  it  further  provides,  "  that  such  attach- 
ment may  be  levied  on  the  defendant's  goods  and 
chattels,  which  shall  remain  in  the  hands  and  pos- 
session of  the  officer  levying  the  same,  unless  the  de- 
fendant, his  or  her  agent  or  attorney,  or  some  other 
person,  replevy  the  same,"  &c. 

The  15th  section  authorises  justices  of  the  peace, 
to  issue  an  attachment  for  any  sum  above  their  juris- 
diction, and  make  the  same  returnable  to  the  Circuit 
Court ;  provided  the  plaintiff  comply  with  the  terms 
and  requisitions  contained  in  the  said  5th  section. — 
Can  this  statute  sanction  the  bond  as  given  and  as- 
signed in  this  case?  It  was  obviously  passed  with 
exclusive  reference  to  proceedings  to  be  had  before 
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justices  of  the  peace,  except  the  15th  section.  This 
section  only  directs  the  issuance  of  attachments  to 
the  higher  Pourt,  on  the  plaintiff's  complying  with 
the  terms  therein  prescribed  for  him.  It  says  noth- 
ing of  the  rights  of  the  defendant,  or  of  the  course, 
to  be  pursued  by  them,  but  seems  to  refer  him  back 
to  previous  statutes.  Then  admitting  that  the  vari- 
ous statutes  in  relation  to  attachments,  are  to  be  con- 
sidered in  pari  materia  and  construed  with  reference 
to  each  other ;  also,  that  according  to  the  act  of  1827, 
all  these  laws  are  to  be  liberally  expounded,  still,  the 
difficulty  is  not  removed;  no  authority  is  found  by 
which  a  stranger,  or  any  indifferent  person,  can 
claim  the  right  to  replevy  property  attached,  for  sums 
exceeding  the  jurisdiction  of  justices  of  the  peace. 
Unless  the  replevy  has  been  made  by  one  who,  by 
law,  could  claim  the  right  to  do  so,  the  bond  can 
not  fall  within  the  provisions  of  the  statutes  regula- 
ting fhe  condition  thereof,  and  authorising  its  assign- 
ment to  the  plaintiff,  by  the  sheriff,  as  in  case  of  bail 
bonds.  Were  it  admitted,  that  the  reason  is  the 
same  for  giving  the  same  right  of  replevy,  and  all 
the  same  properties  to  the  bond,  whether  the  attach- 
ment be  returnable  before  the  justice,  or  the  Circuit 
Court,  yet  it  is  to  be  recollected,  the  law  has  not  de- 
clared the  same  right  and  properties  to  exist,  and  the 
principle  is  both  important  and  delicate.  If  every 
one  has  an  equal  right  to  replevy  attached  property, 
there  might  often  be  scrambles  for  the  preference : 
and  an  indifferent  person  might  succeed  against  the 
defendant,  his  attorney,  agent  or  factor;  and  though 
the  Legislature  has  inadvertently  or  intentionally 
given,  the  general  right,  (if  that  statute  is  to  be  lit- 
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erally  construed,  but  of  which  we  npW  express  no 
opinion,)  in  respect  to  small  demands,  and  where  the 
consequences  could  be  less  serious,  it  does  not  follow, 
that  the  same  right  must  attach  where  the  amount 
is  larger;  creating  a  stronger  inducement  to  man- 
agement and  intrigue. 

From  these  views,  we  arrive  at  the  conclusion, 
that  the  declaration  docs  not  contain  a  legal  cause  of 
action;  and  that  the  demurrer  properly  extended  to 
the  insufficiency. 

As  respects  the  various  pleas,  it  is  sufficient  to  say, 
they  are  all  considered  bad. 

But  whether  or  not  the  sheriff  can,  at  any  future 
time,  treat  his  assignment  of  the  bond  as  a  nullity, 
and  recover  upon  it  an  indemnity  for  any  injury  he 
may  sustain,  from  having  permitted  the  replevy  of 
the  property,  in  the  manner  it  was  done,  is  a  question 
which  does  not  now  arise,  and  on  which  we  express 
no  opinion. 

The  investigation  of  other  points  made  in  argu- 
ment, is  rendered  unnecessary,  from  the  opinions  ex- 
pressed on  such  as  have  been  noticed. 

Let  the  judgment  be  affirmed. 
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1.  A  writ  of  error,  bringing  up  two  distinct  judgments  of  a 
Court  below,  (on  appeal  from  a  Magistrate,)  no  order  of  con- 
solidation appearing, — will  be  dismissed. 

On  motion  to  dismiss. 

In  this  case,  two  judgments  were  rendered  by  a 
justice  of  the  peace  of  Mobile  county,  in  favor  of  the 
plaintiff  in  error,  against  the  defendant :  and  on  ap- 
peal, taken  to  the  Circuit  Court  of  Mobile,  the  judg- 
ments were  reversed.  The  plaintiff  took  a  writ  of 
error,  on  these  judgments,  from  this  Court ;  and  in 
it  embraced  the  judgments  rendered  below  in  both 
cases..  It  was  now  moved,  to  dismiss  the  writ  of 
error. 

Lipscomb,  C.  J. — Two  suits  had  been  brought  by 
the  plaintiffs  against  the  defendants,  before  a  justice 
of  the  peace,  and  judgment  given  by  the  justice  in 
his  favor ;  an  appeal  was  taken  in  each  case,  to  the 
Circuit  Court.  The  judgment  of  the  justice  of  the 
peace  was  reversed,  in  both  cases,  and  judgment  giv- 
en for  the  defendant. 

There  was  no  order  ft*  a  consolidation  of  the  two 
suits ;  but  the  two  removed  in  the  Circuit  Court  dis- ' 
tinct  from  each  other.  The  plaintiff  has  in  this  case, 
embraced  both  in  one  writ  of  error,  and  brought  up 
both  judgments,  for  revision.  The  Circuit  Court 
would,  perhaps,  on  motion  of  the  defendant,  have 
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consolidated  the  two  suits.  But  surely  it  is  not  in 
the  power  of  the  plaintiff  in  error  to  do  so,  by  em- 
bracing them  both  in  one  writ. 

The  writ  of  error  must  be  dismissed. 


WATERS  VS.  CREAGH,  ex'or. 


1.  Where  A,  being  the  surety  of  B,  in  afcond  to  two  executors, 
was  told  by  one  of  them,  that  the  principal  had  settled  the  mat- 
ter and  the  surety  need  not  trouble  himself  about  it;  held,  that 
this  was  equivalent  to  saying  the  note  was  paid  and  discharg- 
ed; and  on  testimony  newly  discovered,  Chancery  relieved 
the  surety  against  a  judgment  on  the  bond,  after  payment  of 
the  amount  thereof,  to  the  sheriff. 

2.  Id  such  case,  the  complainant  having  excused  a  defence  at 
law,  by  averring  in  his  bill,  the  death  6f  one  who  heard  the 
words  of  the  executor;  held,  that  the  complainant  was  not 
bound  to  state  in  his  bill  the  name  of  him  thus  present  at  the 
cpnversation. 

3.  It  seems,  the  rule,  requiring  two  witnesses  to  disprove  a  re- 
sponsive denial,  in  an  answer  in  Chancery,  does  not  apply, 
where  the  defendant  refers  to  facts  not  within  his  own  know- 
ledge, and  where  he  gives  no  satisfactory  reasons  for  having 
such  knowledge  of  the  facts  denied,  as  would  justify  a  re- 
sponse in  the  negative. 

4.  Thus,  it  seems,  two  witnesses  would  not  be  necessary  to  dis- 
prove the  answer  of  an  executor,  denying  an  allegation  in 
the  bill,  referring  to  facts  within  the  knowledge  of  a  deceas- 
ed co-executor,  where  the  respondent  is  a  stranger  to  such 
facts,  and  gives  no  explanation  of  the  manner  in  which  he  ac- 
quires information  respecting  them. 

In  this  case,  which  was  in  the  Chancery  Court  of 
Mobile,  Stacey  B.  Waters,  by  bill,  prayed  relief 
against  a  judgment  recovered  against  him,  at  law, 
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by  Creagh,  surviving  representative  of  one  Mitchell. 
-  These  were  the  facts  relied  on  in  the  bill : 

On  or  about  the  —  day  of •,  in  the  year 

,  the  said  Stacy  became  bound,  as  the  surety'of 

one  Bidgood,  in  a  bond,  executed  to  Bayard  and 
Creagh,  executors  of  the  last  will  and  testament  of 
said  Mitchell.  Waters,  the  complainant,  and  surety 
of  the  bond,  having,  in  the  life-time  of  Baykrd,  doubt- 
ed that  his  principal,  Bidgood,  would  continue  sol- 
vent, called  upon  Bayard,  and  urged  upon  him  the 
necessity  of  proceeding,  at  once,  against  Bidgood :  as 
to  which  Bayard  informed  the  complainant,  that  Bid- 
good  had  paid  or  settled  the  said  bond;  and  that 
Waters  need  not  give  himself  further  uneasiness  a- 
bout  it.  After  this  event,  and  subsequent  to-  the 
death  of  Bayard,  Creagh,  as  the  surviving  represen- 
tative of  Mitchell,  instituted  an  action  at  law,  against 
Waters,  upon  the  bond. 

The  witness,  who.  heard  the  conversation  from 
Bayard  to  Waters,  (but  whose  name  was  not  stated 
in  the  bill,)  being  dead,  Waters  was  compelled  to 
suffer  a  judgment  against  him;  the  amount  of  which 
he  paid  over  to  the  sheriff,  and  which  was  for  the 
sum  of  two  hundred  and  seventeen  dollars.  After 
the  rendition  of  the  judgment  against  Waters,  and 
after  the  payment  of  the  amount  thereof  to  the  she- 
riff, the  complainant  discovered,  that  one  Fairwea- 
ther  was  present  when  Bayard  made  the  statement 
aforesaid,  that  Bidgood,  the  principal,  had  dischrged 
the  bond.  The  complainant,  therefore,  averring  his 
ignorance,  that  this  matter  was  known  to  any  living 
witness,  before  the  rendition  of  the  judgment  against 
frim,  prayed  relief  of  the  Chancellor,  and  askechan 
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injunction,  restraining  the  sheriff  from  paying  over 
the  money  collected  to  Creagh. 

Creagh,  in  his  answer,  acknowlenged  that  he  was 
the  surviving  executor  of  Mitchell,  and,  as  such,  had 
recovered  a  judgment  against  the  complainant,  as 
surety  upon  the  bond  of  Bidgood.  He  averred,  how- 
ever, that  he  had  no  knowledge,  nor  did  he  believe, 
that  the  said  Bidgood  had  ever  paid  to  Bayard,  his 
co-executor,  the  amount  of  the  bond :  that,  to  be 
sure,  about  the  time  Bidgood's  bond  became  due, 
Bayard  had  placed  in  the  hands  of  the  respondent 
a  note,  on  one  Brienly — informing  him  that  the  pro- 
ceeds, when  collected,  were  to  be  applied  to  the  dis- 
charge of  Bidgood's  bond:  respondent  averred,  howev- 
er, that  he  did  not  believe  one  cent  had  ever  been  col- 
lected from  Brienly,  on  his  note. 

Respondent  further  stated,  that  from  his  intimate 
knowledge  of  the  conduct  and  character  of  Bayard, 
he  was  confident  the  said  bond  of  Bidgood  had  not 
been  paid,  or  Bayard  would  have  informed  him  of  it: 
and  he  considered  it  strange,  that  Waters,  in  his  bill, 
did  not  state  the  name  of  the  deceased  witness,  who 
had,  as  pretended,  heard  Bayard's  remark.  The  re- 
spondent, alleged,  that  he  was  acting  not  in  his  own 
right,  but  that  of  the  said  Mitchell,  and  prayed  a 
dismissal  of  the  bill. 

David  Fairweather,  being  examined  as  a  witness, 
deposed,  that  about  the  year,  1819,  or  '20,  being  in 
company  with  Waters,  the  complainant,  he  heard 
the  latter  ask  Bayard  what  was  to  be  done,  in  relation 
to  a  bond  of  Bidgood,  on  which  Waters  was  surety;  and 
which  Bayard  held,  as  the  executor  of  Mitchell :  that 
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Bayard  replied,  that  Bidgood  had  settled  the  matter 
and  Waters  need  not  trouble  himself  about  it. 
►  At  Spring  term,  1832,  the  cause  coming  oi*to  be 
heard,  on  the  bill,  answer  and  the  testimony  of  Fair- 
weather,  the  Chancellor  dissolved  the  injunction  and 
dismissed  the  bill — rendering  a  decree  in  favor  of 
Creagh,  for  the  amount  of  the  judgment  at  law,  in- 
terest and  costs,  &c.  » 

The  complainant  took  an  appeal  to  this  Court,  and 
assigned  the  decree  below  as  error. 


Goldtkwaite,  for  the  appellant. 
Stewart,  contra. 


.*'r 


Taylor,  J. — The  ground  upon  which  the  bill  is 
filed,  is  testimony  discovered  since  the  trial  at  law, 
which  proves,  that  the  note,  upon  which  a  recovery 
had  been  had  against  Waters,  and  which  lie  had  ex- 
ecuted as  security,  had  been  discharged  by  the  prin- 
cipal, long  before  the  suit  at  law  was  brought. 

It  is  insisted,  that  there  is  no  equity  in  the  bill,  for 
two  reasons — 

1st.  Because  the  complainant  was  bound  to  know 
who  was  present  at  the  time  the  conversation  was 
had  with  the  deceased  executor ;  and 

2d.  Because  a  payment  is  not  charged  to  have 
been  admitted,  by  the  executor,  but  merely  a  settle- 
ment, which,  in  fact,  may  have  amounted  to  no  dis- 
charge at  all. 

I  can  not  agree,  that  the  complainant  was  bound 
to  know  all  the  persons  who  might  have  been  pre- 
sent when  the  conversation  took  place.  He  may 
have  requested  the  man  who  died  before  the  institu- 
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tion  of  the  suit  at  law,  to  pay  attention  to  what  pas- 
sed, with  the  view,  if  ever  necessary,  of  using  him 
as  a  witness ;  and  it  is  unreasonable  to  suppose,  that 
any  person  could  recollect  all  who  casually  heard  a 
conversation  which  took  place  years  before,  no  mat- 
ter how  interesting  that  conversation  may  have  been 
to  him. 

The  words  used  by  the  deceased  executor,  as 
charged  in  the  bill,  are,  that  the  principal  "had  paid 
or  settled  the  bond,  and  he,"  (the  security)  "  need 
give  himself  no  further  uneasiness  about  it." 

The  words  "  paid"  and  "  settled,"  when  used  in 
common  conversation,  in  relation  to  a  debt,  are  un- 
derstood bqually  as.  conveying  the  idea,  that  the  debt 
is  discharged;  particularly  when  in  reply  to  the 
question  of  one  so  deeply  interested  in  knowing,  as 
the  security :  it  is  said,  that  the  principal  has  "  set- 
tled" the  debt,  and  that  he  need  give  himself  no  fur- 
ther uneasiness  about  it. 

The  next  question  is,  does  the  proof  sustain  the 
allegations  of  the  bill  ?  *  < 

The  witness  testified,  that  he  heard  a  conversa- 
tion between  Waters  and  the  deceased  executor,  at 
the  store  of  the  latter,  and  heard  Waters  inquire, 
"  what  was  going  to  be  done  with  a  note  then  held 
by  Bayard,  (the  deceased  executor,)  as  the  partner 
or  executor  of  Mitchell,  deceased,  executed  by  Sam- 
uel B.  Bidgood,  and  the  said  Waters,  his  security, 
for  about  the  sum  of  one  hundred  dollars.  That 
Bayard  told  Waters,  that  he  and  Bidgood  had  settled 
the  matter,  and  that  Waters  need  not  trouble  him- 
self about  it."  The  witness  also  testified,  that  Wa- 
fers was  informed  of  what  he  knew  on  the  subject, 
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after  the  judgment  at  law  was  obtained  against  him, 
by  an  accidental  conversation  between  them,  arising 
from  an  application  made  by  him,  to  Waters,  for  mo- 
ney which  he  owed  him,  when  Waters  replied,  he 
could  not  pay  him,  because  he  had  money  to  pay  to  v 
the  sheriff  on  account  of  Bidgood :  which  produced  a 
communication  from  witness,  of  his  being  present  at 
the  conversation  between  Waters  and  Bayard. 

Thus  the  material  allegations  of  the  bill  are  sus- 
tained, both  as  respects  the  acknowledgments  of 
Bayard,  and  the  discovery  of  the  testimony  subse- 
quently to  the  trial  at  law.  I  shall  not  enter  upon 
an  examination  of  the  effect  of  the  words  used  by 
Bayard,  to  lull  Waters,  the  security,  into  a  belief  of 
his  safety,  and  thus  discharge  him  from  his  respon- 
sibility, as  security.  It  seems  to  me,  without  rebut- 
ting proof,  they  would  have  afforded  a  sufficient  de- 
fence to  the  principal  himself. 

But  it  is  said,  the  denial  of  the  defendant  is  only 
balanced,  by  the  evidence  of  one  witness,  and  that 
there  should  be  the  corroborating  testimony  of  an- 
other witness  or  strong  circumstances,  to  authorise  a 
decree  in  favor  of  the  complainant.  There  is,  how- 
ever, no  denial  of  the  charges  of  the  bill,  to  be  found 
in  the  answer,  and  if  there  were,  unless  the  defeflh 
clant  had  given  satisfactory  reasons  for  having  such  ' 
a  knowledge  of  the  facts  as  would  justify  him  inthtis 
responding  in  the  negative,  the  rule  requiring  two 
witnesses  to  disprove  a  responding  denial  of  a  de- 
fendant in  chancery,  could  not  apply. 

If  a  defendant  who  had  no  apparent  means  of 
knowing  any  thing  of  the  facts  charged,  who  appears 
to  have  been  a  stranger  to  them,  makes  positive 
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averments,  in  his  answer  with  respect  to  them,  with- 
out explaining  the  manner  in  which  he  acquires  -a 
knowledge  justifying  such  positive  averment,  surely 
the  answer  could  weigh  no  more  than  the  evidence 
of  a  witness  testifying  to  facts  which  transpired  an 
hundred  miles  from  him,  without  explaining  by  what 
means  he  became  conusant  of  the  facts  to  which  he 
deposes. 

For  these  reasons,  I  think  the  decree  should  have 
been  in  favor  of  the  .complainant — and  this  is  the 
opinion  of  the  Court. 

The  decree  is  therefore  reversed,  the  injunction, 
except  for  the  costs,  is  perpetuated,  and  the  sheriff  is 
ordered  to  refund  the  amount  collected  by  him,  ex- 
cept the  costs,  to  the  complainant;  it  is  further  or- 
dered, that  the  defendant  recover  of  the  complainant, 
the  costs  of  this  suit  which  accrued  in  the  Circuit 
Court,  and  that  complainant  recover  the  costs  of  this 
Court. 
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TATE   VS.   CHANDLER; 

1.  In  an  action  by  an  administrator;  on  a  note  executed  to  him, 
as  such,  the  defendant,  (the  maker,)  may  well  set  off,  an  or- 
der, accepted  by  the  administrator,  in  that  capacity,  and 
drawn  in  favor  of  the  maker  of  the  note,  by  a  stranger. 

2.  Board  and  lodging,  care  and  attention  to  a  plaintiff  Js  ward, 
form  no  ground  of  off-set  against  such  plaint \\]\  where  he  sued 
on  a  note  payable  to  him  as  an  administrator. 

David  Chaildler,  administrator  of  the  estate  of 
Robert  Chandler,  declared  in  Lauderdale  County 
Court,  in  debt,  against  Zedekiah  Tate,  as  maker  of 
a  promissory  note :  which  note  was  payable  to  the 
plaintiff,  as  administrator; 

To  the  action  the  defendant  plead  nil  debet,  and 
set  off. 

In  support  of  the  set  off,  the  defendant,  on  the  tri- 
al, offered  in  evidence,  an  order  accepted  by  the 
plaintiff,  to  wit — "  David  Chandler— pay  Zedekiah 
Tate,  fifty-four  dollars,  and  this  shall  lie  good  in  a 
settlement  with  you  and  me,  on  the  estate  of  Robert 
Chandler,  deceased,  24th  August  ,1829 — Vil  Kerter- 
son."  To  which  there  was  an  acceptance,  in  the  fol- 
lowing words,  "I  accept  the  withia  order,  on  condi- 
tion that  there  is  that  amount  coming  to  him,  from 
the  estate — David  Chandler."  Itwas  then  proved, 
that  the  plaintiff  admitted,  before  the  commence- 
ment of  the  suit,  that  there  wa«  more  than  the 
amount  of  the  order  due  to  the  drawer  of  the  said 
order. 

The  Court  refused  to  admit  this  evidence  to  go  to 
the  jury. 

4s&p.  53 
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The  defendant  then  offered,  as  a  set  off  against  a 
recovery  on  the  note,  evidence  of  an  account  for 
maintaining  the  ward  of  the  plaintiff:  but  the  Court 
rejected  this  testimony,  also — to  all  which  the  de- 
fendant excepted:  and  a  verdict  being  rendered 
against  him,  he  took  a  writ  of  error. 

P.  Martin,  for  plaintiff  in  error. 
Anderson,  contra. 


Lipscomb,  C.  J. — D.  Chandler,  administrator  of 
Robert  Chandler,  brought  an  action  against  Z.  Tate, 
on  a  note  of  hand  given  to  him  as  administrator,  by 
Tate.  On  the  trial,  the  defendant,  Tate,  offered  as 
a  set  off,  an  order  drawn  by  one  Kerterson,  on  the 
plaintiff,  in  the  words  following — 

"  DAVID   CHANDLER, 

"  Pay  Zedekiah  Tate,  fifty-five  dollars,  and  this 
shall  be  good  in  a  settlement  with  you  and  me,  on 
the  estate  of  Robert  Chandler,  deceased.  24th  Au- 
gust, 1829."       (Signed,)  "vn.  kerterson." 

On  which  order  there  is  an  acceptance,  in  the  fol- 
lowing words — 

"I  accept  the  within  order  on  condition,  there  is 
that  amount  coming  to  him  from  the  estate." 

(Signed,)  "david  chandler." 

The  defendant  then  proved  an  admission  on  the 
part  of  Chandler,  before  the  commencement  of  th£ 
suit,  that  there  was  more  than  the  amount  of  the  or- 
der, due  to  the  drawer. 

The  offset  so  offered,  was  rejected  by  the  Court. 
It  is  probable,  that  in  rejecting  this  testimony,  the 
Court  below  was  influenced  by  the  decision  of  this 
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Court,  in  the  case  of  Rapier,  adnir^  vs.  Holland  & 
Bruce*  In  that  case  it  was  holden,  that  a  debt  due*Aia.ReP 
from  the  intestate,  in  his  life-time,  could  not  be  set-off176' 
against  a  note  given  by  the  defendant  to  the  admin- 
istrator, on  the  ground  of  a  want  of  mutuality,  and 
that  the  debts  were  contracted  in  different  rights. 
And  the  Court  said,  that  if  such  set-offs  were  per- 
mitted, it  would  greatly  embarrass  the  settlement 
of  estates;  and  especially  those  that  were  insolvent. 

The  law  is  believed  to  have  been  correctly  settled 
in  that  case.  We  will  see  if  its  principles  can  sus- 
tain the  judgment  in  the  case  at  bar.  The  action  in 
this  case  is  founded  on  a  note  given  to  the  adminis- 
trator; but  this,  perhaps,  is  as  far  as  the  analogy  in 
the  two  cases  will  go.  The  off-sett  was  for  an 
amount  due  from  the  representative,  as  such,  of  the 
intestate ;  but  it  is  not  pretended  to  have  been  due  in 
thfe- life-time  of  the  deceased;  and  the  fair  inference 
is,  that  it  was  not.  It  was  founded  on  the  express 
undertaking  of  the  administrator,  subject  to  but  one 
condition,  that  there  should  be  so  much  due  from  the 
estate ;  this  was  made  out  in  proof,  by  the  admissions 
of  the  administrator.  The  acceptance  of  the  ad- 
ministrator of  the  order,  was  a  giving  of  credit  to  it ; 
there  was,  therefore  no  want  of  mutuality. 

We  believe  the  case  is  distinguishable  from  that  of 
Rapier  vs.  Holland  &  Bruce;  we  are  not  informed  on 
what  account  the  amount  was  due  from  the  estate, 
but  it  is  most  probable,  that  he  was  a  distributee, 
either  as  an  heir  or  a  creditor,  whose  debt  could  not 
be  fully  paid,  but  was  entitled  to  that  amount,  as  his 
dividend.  The  plaintiff,  it  seems,  was  satisfied  of  his 
liability  to  him,  to  that  extent;  if  not  at  the  time 
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qf  the  conditional  acceptance,  he  was  so,  it  seems, 
afterwards,  as  it  was  proven  that  he  admitted,  more 
than  the  amount  of  the  order,  was  due  to  the  drawer. 

There  could^  therefore,  have  been  no  good  reason 
for  compelling  the  defendant  below  to  incur  the  trou- 
ble and  expense  of  another  suit,  when  by  allowing  the 
set-off,  ample  justice  could  be  done  by  one,  only. 

We  believe,  therefore,  that  the  Court  erred  in  not 
allowing  the  order  to  be  set-off,  against  the  plaintiff's 
demand. 

The  other  demand  offered  in  evidence,  as  a  set-off, 
is  of  a  very  different  character.  It  was  for  boarding 
and  lodging,  and  care  and  attention  to  the  plaintiff's 
ward;  but  there  was  no  evidence  of  any  promise  or 
contract,  on  the  part  of  the  plaintiff,  to  pay,  nor  was 
there  any  evidence,  that  the  plaintiff  held  in  his 
hands,  any  funds  belonging  to  the  ward.  This  set-off 
was  then,  it  is  clear,  properly  rejected.  But  the 
judgment  must  be  reversed  on  the  first  point,  and  the 
paiisp  remanded. 
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DAVIS,  BY  GUARDIAN.  VS.  TUSCUMBIA,  COURTLAND  AND  DE- 
CATUR RAIL  ROAD  "(COMPANY.* 


1.  This  Court  it  seems,  in  proper  cases,  has  authority  to  issue 
writs  of  injunction. 

2.  The  power  granted  to  the  Tuscumbia,  Courtland  and  Deca- 
tur Rail  Road  Company,  to  condemn  lands,  by  the  charterf 
and  the  amendment  thereto,^  was  not  in  violation  of  the  con- 
stitution.^ 

A  bill,  praying   an  injunction,  was   submitted  to< 
this  Court,   by  Gurley,  guardian  of  Davis,  praying 
that  the  Tuscumbia,  Courtland  and  Decatur  Rail 
Road  Company  might  be  restrained  from  trespasses 
upon  the  lands  of  the  complainant's  ward. 

The  bill  alleged,  that  by  statute  of  January,  1832, 
a  charter  was  given  to  this  corporation,  whereby 
certain  privileges  were  insured  to  it ;  among  which 
was  the  power  of  condemning  the  lands  of  private 
persons,  for  the  uses  and  purposes  of  a  rail  road. — 
By  this  charter,  it  wras  enacted,  that  in  case  the  own- 
er of  the  lands,  required  for  the  use  of  the  Compa- 
ny, could  not  agree  with  them,  as  to  compensation  ; 
or,  if  the  owner  should  be  non-resident,  or  non-com- 
pos  mentis,  then  the  President  and  Directors  were 
authorised,  on  application  to  a  justice,  to  procure  the 

*  See  Aldridge  vs.  This  Company,  2  Stewart  &  Porter,  199. 

t  Acts  of  1831-2,  page  67. 

X  Acts  of  1832-3,  page  15. 

$  The  case  of  Aldridge  vs.  The  Tuscumbia,  Courtland  and  Decatur  Rail 
Road  Company,  (2  Stewart  &  Porter,  199,)  having  declared  the  principle  in- 
volved in  this  case  fully;  those  disposed  to  examine  the  question  further,  are 
referred  to  that  case.  This  cause  has  been  reported,  not  only  because  it  is  a 
new  adjudication  of  the  principle,  determined  in  Aldridge's  case ;  but  because 
it  also  contains  an  able  argument,  in  which  all  the  reason  and  anthorlty  against 
the  opinion  of  the  Court,  is  to  be  found  collected,  by  the  counsel  who  argued 
it.  *  REPORTER. 
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issuance  of  a  warrant,  direeted  to  the  sheriff  of  the 
County,  requiring  him  to  summon  a  jury  of  seven 
disinterested  free-holders,  a  majority  of  whom  were 
empowered  to  assess  the  damage — subject  to  the 
right  of  appeal  to  the  Circuit  Court,  and  a  trial  de 
novo.  The  land  so  condemned,  was,  by  said  charter, 
to  vest  in  the  Company  for  fifty  years,  upon  the  pay- 
ment of  the  amount  assessed  as  aforesaid,  to  the 
owner. 

The  bill,  after  reciting  the  provisions  of  the  char- 
ter generally,  upon  this  subject,  alleged,  that  part  of 
the  lands,  belonging  to  the  father  of  the  complain- 
ant's ward,  to  wit,  John  Davis,  having,  in  his  life- 
time, become  necessary  for  the  use  of  the  company ; 
and  the  said  Davis  and  the  President  and  Directors 
not  agreeing  as  to  the  value,  a  warrant  was  issued 
by  a  justice,  under  the  aforesaid  clause  in  the  char- 
ter, and  the  land  condemned,  and  a  particular  value 
assessed  upon  it.  That  the  said  Davis  being  dissat- 
isfied therewith,  took  an  appeal  to  the  Circuit  Court 
of  Franklin,  which  appeal  at  the  time  of  the  filing 
of  said  bill,  was  still  pending  and  undetermined : 
and  that  after  the  appeal  was  taken,  said  Davis  died. 
That  after  the  death  of  the  said  Davis  partition  was 
made  of  the  said  lands,  and  after  a  portion  thereof 
had  jt>een  allotted  to  the  complainant's  ward,  certain 
agents  of  the  said  Company  had  entered  upon  the 
land  owned  by  the  said  ward  of  the  complainant, 
and  dug  up  and  removed  the  same  contrary  to  law, 
and  the  consent  of  the  said  complainant.  By  the 
death  of  said  Davis,  as  alleged,  during  the  pendency 
of  said  appeal ;  and  by  the  subsequent  partition  of 
the  aforesaid  land,  the  said  appeal  could  not  be  con- 
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tinued  for  the  want  of  proper  parties.  The  bill,  there- 
fore, prayed  the  usual  process,  and  asked  from  this 
Court,  such  relief  as  was  meet  and  proper. 

Anderson,  for  complainant. — The  bill  sets  forth 
that  Jonn  Davis,  in  his  life-time,  was  the  owner  of  a 
quarter  section  of  land  :  that  the  Rail  Road  Compa- 
ny required  a  portion  of  it  for  the  site  of  their  road : 
that, /not  agreeing  as  to  compensation,  an  assessment 
of  damages  was  made,  agreeably  to  the  m6de  point- 
ed out  by  the  charter. — That  Davis  took  an  appeal 
therefrom,  which  is  still  pending.  That  Davis  de- 
parted this  life,  and  the  quarter  section  of  land,  on 
which  the  damage  was  so  assessed,  became  divided 
into  two  parts :  that  a  moiety  of  it  is  now  the  seve- 
ral property  of  Major  Davis,  who,  being  of  unsound 
mind,  was  placed  under  the  guardianship  of  the  com- 
plainant. 

The  bill  further  states,  that  in  May,  certain  per- 
sons, agents  of  the  Rail  Road  Company,  entered  up- 
on the  premises,  and  that  they  justify  their  acts  by 
authority  derived  from  the  Company.  It  is  further 
stated,  that  the  Company,  previous  to  the  trespass 
complained  of,  tendered  to  the  complainant  a  portion 
of  the  amount  of  damage  assessed,  equal  to  the  pro- 
portion in  quantity  of  land,  that  had  become  the 
several  property  of  Major  Davis.  It  further  states, 
that  the  acts  of  trespass  were  with  a  view  to  lay  out 
a  road  over  the  premises,  thereby  destroying  the  in- 
heritance. 

To  entitle  the  complainant  to  the  prayer  of  hfe 
bill,  it  is  necessary  to  establish  the  affirmative  of 
three  propositions — 
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1st.  That  the  land,  at  the  time  of  the  trespass 
was  the  property  of  the  complainant. 

2d.  That  an  act  of  trespass  was  committed,  by 
the  defendants. 

3d.  That  such  acts  of  trespass  tend,  in  their  con- 
sequences, to  irreparable  damage. 

These  three  propositions  cover  the  whole  ground; 
and  must  decide  the  case. 

The  Court  will  observe,  that  the  second  proposi- 
tion consists  in  the  affirmation  of  a  fact,  and  is  there- 
fore established  by  proof  of  the  truth  of  the  fact,' to 
wit,  that  acts  of  trespass  have  been  committed  by 
the  defendants.  The  bill  is  sufficient  proof  of  the 
facts  contained  in  it,  for  the  purposes  of  an  injunc- 
tion. This  is  clearly  shown  by  the  practice  of  Courts 
of  Chancery.  No  other  proof  is  demanded  than 
the  oath  of  the  complainant.  The  bill  states, 
"  that  the  defendants  entered  upon  the  premises  and 
trode  down  and  destroyed  the  grass  and  grain,  and 
dug  up  the  soil  with  the  intent  of  applying  the  land 
as  the  foundation  of  a  rail  road,  thereby  destroying 
the  inheritance."  As  this  must  be  taken  to  be  true, 
for  the  purpose  of  an  injunction,  the  complainant  has 
made  out  the  affirmative  of  the  first  proposition,  viz  : 
that  acts  of  trespass,  tending  to  destroy  the  inheri- 
tance, have  been  committed  by  the  defendants. 

I  shall  now  endeavor  to  establish  the  first  proposi- 
tion, to  wit :  "  that  the  land  was,  at  the  time  of  the 
trespass,  the  property  of  the  complainant" — that 
Davis  was  the  owner  previously  to  the  assessment  of 
damages  under  the  charter  of  the  company — that  on 
his  death,  that  portion  of  it  on  which  the  trespass 
was   committed,   became   the   several  property  of 
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Major  Davis,  and  that  the  complainant  is  guardian 
of  Major  Davis,  are  facts  established  by  the  bill,  and 
sufficiently'  established.  The  complainant's  title, 
previously  io  that  time,  is  clearly  made  out.  Whe- 
ther, therefore,  he  continued  to  be  owner  on  the  day 
of  the  trespass,  will  depend  on  the  legal  effect  to  be 
given  to  the  acts  of  the  company. 

These  acts  are--- 

lst.  An  assessment  of  damage  in  the  mode  pointed 
out  in  the  charter,  from  which  Davis,  in  his  life-time, 
appealed;  which  appeal  is  now* pending. 

2d.  A  tender  to  the  complainant  of  a  portion  of 
the  assessed  damage,  equal  to  the  portion  of  the 
quarter  section  that  had  become  the  several  property 
of  the  complainant's  ward. 

If  these  acts  vested  the  property  in  the  company, 
then  the  first  proposition  has  not  been  made  out ;  on 
the  other  hand,  if  these  acts  did  not  vest  the  pro- 
perty in  the  company,  then,  I  conceive,  the  first  pro- 
position has  been  made  out. 

If  the  property  did  vest,  that  effect  could  be  pro- 
duced only  by  the  law.  The  act  of  valuation,  with- 
out the  law,  could  not  vest  an  interest  in  the  com- 
pany. We  must  then  examine  the  law.  The  law 
of  their  charter  says,  the  company  may  assess  the 
value  of  lands  required  for  the  rail  road,  by  a  jury 
of  seven  disinterested  free-holders,  convened  at  the 
instance  of  the  company,  by  a  writ  from  a  justice* 
A  majority  of  them  may  act.  It  says,  also,  that  an 
appeal  may  be  taken,  dnd  such  appeal  shall  be  tried  - 
by  a  jury,  as  in  other  cases.  And  it  further  says, 
that  an  appeal  shall  have  the  effect  of  suspending 
all  rights  under  the  assessment ;  but  when  the  ap- 
4  s  &  p.  54 
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peal  is  tried  by  a  jury,  then  the  company  may  tender 
the  amount,  and  such  tender  being  made,  the  com- 
pany shall  become  entitled  to  the  property. 

I  have  stated  the  substance  of  the  charter.  I  do 
not  know  that  any  other  meaning  than  the  above, 
has  been  given  to  it,  by  any  person,  at  any  time.  If 
this  then  were  the  only  law,  the  case  would  be  a 
clear  one.  The  assessment  wolud  have  vested  no 
interest  in  the  company,  because  an  appeal  was  ta- 
ken, and  that,  had  the  act  been  silent,  would  have 
prevented  any  rights  arising  under  the  assessment. 
(See  act  of  incorporation,  Laws  of  Alabama,  session 
of  1831  '2.) 

The  act  of  1832,  '3,  which  is  supplemental  to  the 
charter,  reads  thus, "  when  any  persons  owning  lands 
required  for  the  use  of  the  rail  road,  shall  refuse  to 
receive  the  damages  assessed  against  the  company, 
by  a  jury  summoned  for  that  purpose,  the  company, 
on  tendering  the  money,  &c,  shall  not  be  delayed." 

Two  questions  arise  on  this  act— 

1st.  What  is  meant  by  the  words  "  a  jury  Sum- 
moned for  that  purpose?" 

2d.  If  its  meaning  should  be  found  to  be  a  board  of 
seven  disinterested  free-holders,  convened  in  the  mode 
pointed  out  in  the  charter,  whether  the  act,  giving  it 
such  meaning,  would  be  a  constitutional  act  ? 

The  latter  question  shall  be  first  considered.  As- 
suming then  the  meaning  of  the  act  to  be  as  stated 
above,  I  hold  it  to  be  a  violation  of  that  principle  of 
our  Constitution,  declaring  that  the  right  to  trial  by 
jury,  shall  remain  inviolate.  Also  that  principle  de- 
claring, that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property,  but  by  due  course  of  law.     It  also 
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violates  the  5th  article  of  the  amendments  to  the 
Constitution  of  the  United  States,  which  declares} 
that  private  property  shall  not  be  taken  for  public 
use,  without  just  compensation. 

The  complainant  invokes  the  aid  of  these  sacred 
principles,  for  the  protection  of  his  property.  He 
appeals  to  this  Court,  and  with  confidence,  for  an  as- 
sertion of  them.  Elsewhere  they  may  be  lost  sight 
of,. but  here,  he  is  convinced,  their  importance  will 
be  felt;  and  now,  and  at  all  times,  while  our  govern- 
ment remains  a  government  of  laws,  these  principles, 
the  brightest  and  the  best  secured  by  the  revolution, 
will  be  administered  with  strictness,  proportioned  to 
their  value. 

This  act,  giving  it  the  meaning  above  stated,  and 
taking«it  in  connection  with  the  act  of  charter,  pro- 
vides, in  effect,  that  a  person  may  be  deprived  of  his 
property  by  a  majority  of  seven  persons,  convened 
at  the  instance  of  the  company,  and  governed;  in 
their  deliberations,  by  none  of  the  rules  of  the  com- 
mon law. 

Now  I  contend,  that  such  a  body  of  men  are  not 
a  Court,  nor  are  they  a  jury.  They  do  not  consti- 
tute a  Court,  because  the  Constitution  of  the  State 
declares,  that  all  judicial  power  shall  be  vested  in  a 
Supreme  Court,  Circuit  Courts,  and  such  Inferior 
Courts,  to  consist  of  mtmore  than  five  members,  a& 
the  Legislature  may  establish. 

They  do  not  constitute  a  jury,  because — 

1st.  A  jury  cannot  act  without  the  concurrence  of 
a  Court,  of  which  they  form  a  part,  and  indepen- 
dantly  of  which  they  can  do  no  legal  act. 

If  there  be  no  Court,  who  is  to  judge  of  the  qua- 


428  CASES  DETERMINED 


DAVIS  VS.  TUSCUMBIA,  &C.   RAIL  ROAD  COMPANY. 

lification  of  the  jurors?  The  writ  by  which  they 
kre  summoned,  requires,  at  common  law,  that  the 
jurors  should  be  "good  and  lawful  men  of  the  vi- 
cinage, freeholders,  not  related  to  either  of  the  par- 
ties," and  they  were  to  be  chosen  from  the  pares 
curti$.  The  writ  if  as  returnable  before  the  Court. 
Until  such  return  was  made,  and  the  Court  had  de- 
termined that  they  possessed  the  qualifications  con- 
tained in  the  writ,  tjiey  were  not  jurors.  Now  the 
charter  requires,  that  the  seven  assessors  shall  be 
freeholders,  and  that  they  shall  be  disinterested. — 
No  mode  is  pointed  out  by  which  these  qualifications 
are  to  be  ascertained.  If  they  were  to  judge  of  their 
own  qualifications,  then  would  they  judge  in  their 
own  case.  But,  as  I  have  said,  the  right  to  judge  is 
the  right  of  a  Court,  and  as  there  is  no  Court  before 
whom  they  are  to  appear,  there  is  no  mode  of  ascer- 
taining their  qualifications,  and  until  these  qualifica- 
tions are  ascertained,  judicially,  to  exist,  they  are 
not  jurors. 

By  not  providing  a  mode  to  test  the  qualification 
of  the  seven  assessors,  the  parties  are  deprived  of  a 
right,  which  is  essential  to  the  trial  by  jury,  to  wit, 
the  right  of  choice.  It  is  a  legal  presumption,  that 
the  jurors  are  chosen  by  the  parties.  The  right  of 
choosing  necessarily  implies  the  right  of  rejecting. 
As,  therefore,  the  right  of  challenge  can  not  be  en- 
forced, even  for  cause,  these  seven  assessors  can  not 
be  a  jury.  The  right  of  challenge,  for  cause,  and 
peremptorily,  were  considered  as  sufficient  to  secure 
to  the  parties,  jurors  of  their  own  choice.  By  the 
common  law,  in  capital  cases,  the  right  of  peremp- 
tory challenge  was  given  to  the  amount  of  three  full 
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juries.  Four  juries  were  supposed  to  constitute  the 
total  pares  out  of  whom  choice  was  to  be  made.— i 
Therefore,  it  appears  that  the  right  to  choose  was 
given  to  the  furthest  extent  consistant  with  the  hav- 
ing of  a  trial.  If  the  prisoner  challenged  more  than 
the  law  allowed,  he  was  condemned  as  declining  the 
trial  by  law  appointed,  but  the  same  consequences 
did  not  follow  therefrom,  as  on  conviction  by  verdict. 
There  was  no  attainder.  The  party  suffered  for 
contumacy;  but  as  there  could  be  no  trial  but  by  a 
jury  of  his  own  choosing,  and  he  had  declined  choos- 
ing one,  the  prisoner  was  not  considered  as  having 
been  condemned  by  jury  or  verdict  of  equals.  In 
cases  not  capital,  and  civil  cases,  the  right  of  chal- 
lenge, for  cause,  is  an  essential  constituent  of  the  tri- 
al by  jury,  because  it  is  the  mode  pointed  out  of  as- 
certaining the  qualification  of  the  jurors,  whether 
they  agree  with  the  requirements  of  the  wrrit  of  sum- 
mons. In  short,  it  is  the  mode  of  giving  the  parties 
a  jury  of  their  ownNchoice. 

2d.  The  board  of  seven  are  not  a  jury,  because  a 
jury  must  consist  of  twelve  persons;  and  a  less  num- 
ber cannot  render  a  verdict.  This  is  obvious  from 
the  words  of  the  venire  facias,  which  requires  twelve 
to  be  summoned.  Bacon,  in  his  Abridgment,  title  Ju- 
rtes,p.  234,  olded.,  says,  that  the  grand  jury  must  con- 
sist of  twelve,  at  least — the  petit  jury  of  twelve,  and 
can  be  neither  more  nor  less"  Inquests  may  consist 
of  a  less  number,  but  inquests  &re  not  verdicts.  At- 
taint will  not  lie  for  false  inquest,  (Bacon's  Ab.  278,) 
but  for  false  verdict  attaint  will  lie — (Cro.  Car.  414.) 

Trial  by  due  course  of  law,  means,  says  Lord 
Coke,  "  by  verdict  of  equals."    An  inquest,  there- 
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fore,  to  which  a  less  number  than  twelve  were  com- 
petent, could  deprive  no  person  of  their  life,  liberty, 
or  property. 

3d.  The  Board  of  seven  are  not  a  jury;  because  a 
majority  are  empowered  to  make  a  final  determina- 
tion, whereas  a  jury  must  be  unanimous.  If  there 
be  any  one  feature  that  characterises  a  jury,  from 
all  other  deliberative  assemblies,  known  to  govern- 
ment, it  is  this,  that  they  must  be  unanimous. — 
Hence  the  right  to  poll  the  jury  —  hence,  also,  if 
it  be  made  to  appear  that  the  jurors  made  up 
their  verdict,  not  by  deliberation,  but  by  some 
substituted  in  the  place  of  attaint,  would  be  granted, 
arbitrary  rule  agreed  upon  between  them,  they  were 
liable  to  attaint — and,  at  this  (Jay,  new  trial,  which  is 

It  is  surely  unnecessary  to  pursue  this  part  of  the 
case  further  :  it  would  be  tedious  to  point  out  every 
instance  of  disagreement  between  this  board  of  se- 
ven, and  a  common  law  jury.  Their  mode  of  pro- 
ceeding and  their  numbers,  would  be  alone  sufficient 
"to  show  a  discrepancy.  I  might  advert  to  the  fact 
that  they  do  not  proceed  by  testimony ;  that  it  is  not 
made,  by  the  charter,  imperative,  to  allow  the  defen- 
dant a  rijght  to  be  present,  or  to  produce  witnesses — 
that  there  is  no  mode  to  compel  the  attendance  of 
Witnesses ;  and,  finally,  the  power  of  the  Board  is 
not  made  to  extend  to  all  questions  that  may  arise, 
and  which  must  be  determined,  before  a  person  can 
be  deprived  of  his  property  for  public  use.  I  shall 
point  out  but  one.  Suppose  the  land  claimed  was 
not  for  the  use  of  the  rail  road,  but  that  was  made  a 
pretence  for  seizing  it.  The  Board  can  not  try  that 
fact ;  yet,  by  the  construction  that  is  sought  to  be 
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given  to  the  act  of  1832,  the  judgment  of  this  incom- 
petent board  is  declared  to  divest  a  citizen  of  his 
freehold. 

Now,  permit  me  to  ask  whether  the  legislature, 
consistently  with  that  clause  in  the  constitution,  that 
guards  the  right  of  a  trial  by  jury,  and  a  trial  by 
due  course  of  law,  could  give  to  a  board  thus  con- 
stituted, the  power  to  deprive  a  citizen  of  his  proper- 
ty ?  And,  in  answering  this  question,  I  beg  the 
Court  to  recollect,  that  if  it  be  answered  in  the  af- 
firmative, then  might  the  legislature  deprive  a  citi- 
zen of  his  life  or  his  liberty,  by  the  judgment  of  9, 
like  board — for  there  is  no  greater  or  other  security 
for  the  one  than  the  other. 

The  framers  of  the  constitution,  by  declaring  that  . 
"  the  right  to  trial  by  jury  should  remain  inviolate," 
meant  some  right  which  was,  at  that  time,  certain ; 
and  that  it  should  "remain,"  as  it  then  was.  This 
is  evident,  from  the  words  used,  to  wit:  "  the  right " 
shall  "  remain."  If  the  right  intended  to  be  guard- 
ed was  certain,  where  were  the  evidences  of  what 
this  right  was  ?  I  answer,  the  evidences  were  to  be 
found  in  the  common  law,  which,  at  the  time  of  the 
adoption  of  the  constitution,  was  the  law  of  this 
State.  It  was  the  trial  by  jury,  as  known  and  made 
certain  by  this  common  law,  which  they  intended  to 
protect,  by  declaring  that  it  should  "remain"  as  it  then 
was.  Against  whom  did  they  intend  to  protect  it? — 
Surely  it  must  have  been  against  some  power  that, 
otherwise  would  have  had  the  right  to  infringe  it. — 
And  this  was  the  law-making  power.  It  was  our  le- 
gislature that  the' constitution  intended  to  control; 
and  this  control  they  have,  with  a  wise  foresight, 
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placed  in  the  hands  of  this  Court,  and  with  the 
solemn  injunction  to  administer  it/,  that  is  contained 
in  that  oath,  by  which  they  bind  themselves  to  ad- 
minister the  laws,  the  supreme  of  which  is  this  very 
constitution. 

To  contend,  that  the  legislature,  although  restrain* 
ed  forom  impairing  the  right,  have,  never thelessj 
power  to  define  what  shall  constitute  the  right,  is  a 
falacy  too  much  on  the  surface  to  need  exposing. — > 
Their  power  to  define  would  be  inconsistent  with 
that  control  which  the  constitution  confessedly  has 
imposed,  by  declaring  that  the  right  shall  remain  in* 
violate.  If  they  have  a  right  to  define,  they  have  a 
right  to  alter,  and  if  they  have  a  right  to  alter,  then 
is  the  right  not  made  certain  by  the  constitution. — It 
is  not  placed,  as  it  was  intended  it  should  be,  beyond 
the  influence  of  party  strife,  and  party  feeling,  that 
so  often  overturns  right.  No  oppression  is  more  griev- 
ous to  be  borne  than  oppressions  by  sanctions  of  law. 
The  history  of  all  governments  is  full  of  instruction 
on  this  point.  And  the  framers  of  our  constitution 
taught  by  that  instruction,  wisely  threw  around  the 
invaluable  right  of  trial  by  jury,  the  high  protection 
that  is  given  to  all  our  constitutional  rights,  which 
can  not  be  altered,  but  by  the  people,  assembled  in 
convention. 

It  may  be  asked,  have  not  the  legislature  a  right 
to  legislate  with  regard  to  juries  ?  Can  they  not  en- 
large or  diminish  the  right  of  challenge  ? — Can  they 
not  make  a  law  to  convene  the  jurors  from  an  adja- 
cent county  to  that  in  which  the  crime  is  committed, 
or  in  which  the  parties  reside  ? 

It  is  not,  I  conceive,  important  to  discuss  the  ex- 
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tent  to  which  the  legislature  may  go.  It  shrill  suf- 
fice to  remark,  that  there  are  things  essential  to  a  ju- 
ry and  to  a  trial  by  jury — there  are  other  things,,  to 
use  the  language  of  logicians,  accidental  to  it — that 
may  or  may  not  exist,  withovt  impairing  its  essential 
qualities.  Over  the  latter,  legislatures  have  control, 
but  not  over  the  former.  And  I  shall  dismiss  this 
branch  of  the  subject,  by  observing  that  I  think  I 
have  sufficiently  established,  that  a  law,  declaring' 
.  that  a  majority  of  seven  men,  convened  agreeably 
to  the  mode  pointed  out  in  this  charter,  and  proceed- 
ing as  thereby  directed,  shall  be  constituted  a  com- 
mon law  jury,  and  that  their  verdicts  shall  deprive 
the  citizen  of  his  life,  liberty  or  property,  is  a  law, 
impahing  the  right  to  trial  by  jury,  and  the  ascer- 
tainment of  right  by  "  due  course  of  law." 

Having  thus  established,  that  the  construction  of 
the  law  of  1832,  making  the  judgment  of  a  board  of 
a  majority  of  seven,  equal  to  a  verdict  of  a  jury  at 
common  law,  is  unconstitutional,  I  proceed  to' show, 
that  the  legislature  did  not  intend  to  give  it  that 
force.  A  Court  will  so  construe  a  law  as  to  give  it 
some  meaning.  If  there  be  two  constructions  equal- 
ly apparent  by  the  letter,  one  of  which  would  de- 
feat the  operation  of  the  act,  the  other  would  give 
it  legal  vigor,  the  latter  will  be  adopted.  Lord  Coke 
says,  that  an  act  of  parliament,  against  reason,  is 
void.  This  is  an  essential,  though  not  a  literal  truth. 
For,  Courts  in  England,  although  not  assuming  a 
right  to  go  contrary  to  an  act  of  parliament,  have; 
Nevertheless,  exercised  their  right  of  construction  so 
liberally  as  to  decide  contrary,  to  the  letter  of  an  act 
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of  parliament.  In  this  country,  the  same  latitude  of 
construction  has  often  been  resorted  to,  in  order  to 
save  the  act  construed>  from  the  influence  of  the  con- 
stitution, which,  under  a  liberal  construction,  would 
have  rendered  them  void. 

The  act  in  question  says,  that  when  any  person, 
owning  lands,  required  for  the  rail  road,  shall  refuse 
to  receive  the  damages  assessed  against  the  company, 
by  a  "jury  summoned  for  that  purpose,  the  Company, 
on  tendering,"  &c.  shall  have  the  land.  Now,  if,  by 
the  terms,  "  a  jury  summoned  for  that  purpose,"  be 
meant  the  board  of  seven  persons  mentioned  in  the 
charter,  then,  as  I  have  already  shewn,  the  act  is  un- 
constitutional, as  the  verdict  of  such  a  board  couldver, 
not  give  the  company  a  right  to  the  land.  If  however, 
it  be  construed  to  mean  what  its  terms  imply,  a  jury 
of  twelve  persons  is  known  to  the  common  law,  then 
the  act  is  constitutional.  I  will  merely  observe  that 
the  latter  construction  is  more  consonant  with  the 
letter,  than  the  first.  It  is  for  the  Court  to  say  which 
shall  be  given. 

Th§  constitution  of  the  United  States  provides  that 
individual  property  shall  not  be  taken  for  public  use, 
without  just  compensation. 

I  beg  leave  to  observe,  that  the  meaning  of  this 
clause  is,  that  an  equivalent  shall  be  given  either  be- 
fore or  at  the  time  of  the  taking  of  the  property  for 
public  use.  As  the  thing  given  and  the  thing  receiv- 
ed must  be  equal,  it  is  evident  there  must  be  some 
power,  by  which  this  equality  is  to  be  determined. — 
The  public,  who  require  the  use  of  the  property,  is 
one  party — the  owner  is  the  other  party.  It  is  plain, 
that  neither  the  one  or  the  other,  separately,  has 
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the  right  of  determining  this  equality  or  compensa- 
tion, on  the  principle,  that  a  party  can  not  be  a  judge 
in  his  own  cause.  It  may  be  determined  by  agree- 
ment between  them,  for  the  parties  then  make  the 
law.  But  if  they  can  not  agree,  how  is  it  to  be  done? 
I  answer,  in  the  language  of  Judge  Patterson,  it  musft 
be  by  a  judicial  act  and  a  jury — a  common  law  ju- 
ry must  be  resorted  to. 

But  I  have  said  that  compensation  must  be  made, 
at  the  time  the  land  is  taken.  This  must  necessarily 
be  so,  or  it  is  not  compensation.  There  is  as  great 
a  difference  between  compensation  and  a  right  to 
compensation,'  as  there  is  between  payment  and  a 
right  to  payment. 

If  it  be  said  that  the  public  necessity  may  be  so  urgent 
as  to  admit  of  no  delay — to  this  I  reply,  that  such  a 
necessity  would  make  a  law  unto  itself.  It  would 
form  an  exception,  which  is  perfectly  consistent  with 
the  general  rule. 

In  the  case  of  Vanhorne's  Lessee  vs.  Dorrance,  2 
Dal.  304,  a  board  of  property  established  by  a  law  of 
Pennsylvania,  to  ascertain  the  value  and  grant  equi- 
valents to  occupants  of  lands  held  by  title  from  the 
State  which  proved  to  be  defective ;  Judge  Patterson 
held  the  board  thus  constituted,  not  a  constitutional 
tribunal  for  that  purpose.  At  page  314,  he  says,  "  If 
the  business,"  (that  is,  the  value  or  compensation,) 
"  can  not  be  settled  by  agreement,  then  it  should  be 
ascertained  by  persons  mutually  chosen,  or  by  the 
intervention  of  the  judiciary,  of  which  a  jury  is  a 
component  part."  In  the  first  case  we  approximate 
nearly  to  a  contract,  because  the  will  of  the  party 
whose  property  is  to  be  affected,  co-operates  with 
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the  legislature.  In  the  other  case,  there  is  the  inter- 
vention of  a  Court  of  law;  or,  in  other  words,  a  ju- 
ry passes  between  the  public  and  the  individual,  who 
after  hearing  proofs  and  allegations,  will,  by  their 
verdict,  fix  the  value  of  property,  or  the  sum  to  be 
paid  for  it." 

This  is  sound  doctrine.  It  can  never  be  overturn- 
ed, while  law  gives  protection  to  right.  It  would  be 
an  insult  to  your  honors'  understanding,  to  multiply 
cases  in  support  of  a  doctrine  that  needs  only  to  be 
stated  to  be  assented  to. 

If,  then,  the  board  of  seven  are  not  a  jury,  and  it 
requires  the  action  of  a  jury  to  divest  the  complainr 
ant  of  his  property,  I  have  successfully  made  out  the 
affirmative  of  the  first  proposition. 

The  second  proposition  having  been  the  first  con- 
sidered, it  remains  only  to  establish  the  third,  that 
the  acts  of  trespass  committed,  were  such  as  tended 
to  irreparable  injury  ? 

This  is  a  question  of  law.  Lord  Thurlow  proba- 
bly was  the  first  to  grant  an  injunction  to  restrain  a 
trespass,  simply  on  the  ground  of  trespass.  Since  his 
day,  however,  it  has  been  repeatedly  done.  This  ju- 
risdiction is  favorably  regarded  by  Courts  of  Chan- 
cery. 

I  concede  that  the  acts  of  trespass  must  be  such 
as  tend  to  irreparable  injury.  By  this,  however,  is 
not  to  be  understood  such  damage  that  compensation 
can  not  satisfy,  but  of  such  as  the  law  presumes  may 
be  greater  than  any  equivalent. 

I  lay  down  this  as  a  principle  supported  by  autho- 
rity— that  wherever  acts  of  trespass  tend  to  destroy 
the  inheritance  —  wherever  it  is  destructive  of  the 
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property  as  it  has  been  held  and  enjoyed,  an  injunc- 
tion will  lie.  There  is  an  obvious  distinction  be- 
tween a  trespass,  that  has  no  other  object  than  tread- 
ing down  and  destroying  the  herbage,  and  one  that 
tends  to  destroy  the  inheritance,  by  making  a  permar 
nent  appropriation  of  that  which  constitutes  a  por- 
tion of  the  inheritance.  .      * 

UjJon  this  distinction  was  the  case  of  Mitchell  vs. 
Dors  (6  Ves.  147,)  founded,  and  on  the  authority  of 
Fleming's  case,  who,  as  I  observed,  was  the  first  to 
establish  the  doctrine.  In  that  case  the  defendant 
was  restrained  from  digging  coal,  because  the  coal 
was  part  of  the  inheritance.  Here,  the  Court  will 
perceive,  that  compensation  might  have  been  made, 
for  nothing  was  more  easy  than  to  establish  the  da- 
mage ;  but  an  injunction  was  allowed,  because  it 
tended  to  destroy  the  estate,  in  the  mode  in  which  it 
had  been  enjoyed.  It  was  taking  from  it  that  which 
constituted  a  part  of  the  inheritance. 

On  the  principle,  that  the  accessary  follows  the 
principal,  it  has  been  held,  that  the  grant  of  a  mine 
takes  with  it  the  land  that  covers  the  mine.  The 
Chancellor,  therefore,  considered  the  mine  as  the 
principal  thing ;  and  the  injunction  was  granted,  be- 
cause the  defendant  was  carrying  away  that  which 
constituted  a  part  of  the  inheritance. — 7  Ves.  307. 

In  the  present  case,  as  in  the  above,  the  mischief, 
to  use  an  expression  of  Chancellor  Kent,  "  reaches 
the  very  substance  and  value  of  the  estate,  and  goes 
to  the  destruction  of  it  in  the  mode  in  which  it  has 
been  enjoyed." 

The  case  of  Shaw  vs.  Henderson,  2  Dow.  519,  is 
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a  case  so  much  in  point,  that  if  there  be  any  differ- 
ence, I  confess  I  do  not  perceive  it. 

The  Aberdeen  Canal  Navigation  Company,  de- 
viated from  the  line  marked  out  by  their  charter,  and 
an  injunction  was  granted.  Now  what  was  the 
principle  of  this  decision  ?  Not  that  the  lands  they 
took  were  of  any  peculiar  value,  but  that  they  were 
taken  against  right,  and  permanently  appropriated, 
to  the  destruction  of  the  inheritance.  In  this  case, 
says  Chancellor  Kent,  (7  Johns.  Ch.  R.  335,)  the 
company  were  making  a  permanent  appropriation  of 
the  land  and  destroying  the  inheritance ;  and  upon 
the  acknowledged  principle  in  all  the  cases,  it  was 
necessary  to  restrain  them. 

In  the  case  last  referred  to,  in  7  Johns.  Ch.  R.,  the 
Chancellor  dissolved  the  injunction  granted  by  the 
Vice-Chancellor;  but  on  a  ground  that  does  not  im- 
peach the  validity  of  the  distinction  I  have  taken. — 
In  that  case  the  Canal  Company  had  taken  from  "  a 
barren  ledge  of  rock,  absolutely  worthless  for  any 
other  purpose  than  that  to  which  the  defendants  ap- 
plied it,  a  quantity  of  stone,  for  the  use 'of  the  Ca- 
nal. The  stone  thus  taken  was  not,  as  in  the  case 
of  a  mine,  the  principal  thing  constituting  the  inhe- 
ritance. Nor  did  the  company  seek  to  make  a  per- 
manent appropriation  of  the  land  which  constituted 
the  inheritance.  Therefore  it  differed  from  the  case 
that  is  now  presented  to  the  Court. 

I  now  beg  leave  to  say,  that  in  my  opinion,  I  have 
made  out  the  affirmative  of  the  three  propositions 
laid  down  in  the  outset  of  my  argument. 

1st.  That  the  property  trespassed  on  was  the  pro- 
perty of  the  complainant. 
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2d.     That    acts    of    trespass    were    committed. 

3d.  That  these  acts  of  trespass  were  such  as  ten- 
ded, in  their  consequences,  to  irreparable  injury. 

And  now  the  complainant  asks,  why  he  is  not  en- 
titled to  his  injunction.  His  property  has  been  tres- 
passed on,  in  violation  of  the  fundamental  laws  of 
the  land,  in  which  he  lives.  His  inheritance  has 
been  destroyed  by  the  \lawless  acts  of  a  set  of  men 
seeking  their  own  gain,  regardless  of  whom  they 
may  oppress.  He  demands  to  know,  if  the  laws  are 
adequate  to  his  protection,  or  whether  he  must  yield 
up  the  gains  of  an  honest  industry,  to  enrich  the  cu- 
pidity of  the  undeserving.  Whether  the  laws  under 
which  he  lives,  and  which  secures  to  him  a  trial  by 
jury,  do  in  fact  mean,  a  majority  of  seven  men  con- 
vened at  the  pleasure  of  his  oppressors — and  con- 
vened with  a  well  considered  view  to  condemnation, 
and  not  to  justice.  Whether  his  property  is  to  be 
taken  without  compensation,  regardless  of  the  high 
sanction  of  the  Constitution  of  the  United  States, 
which  is  the  language  of  the  whole  people  of  these 
confederated  Republics,  guaranteeing  to  him,  that 
his  property  shall  remain  inviolate. 

He  can  not  believe,  and  the  counsel  who  represents 
him  does  not  believe,  that  any  consideration  of  con- 
sequences that  may  flow  from  the  exercise  of  a  pow- 
er, right  and  proper  to  be  exercised,  can  have  any  in- 
fluence with  this  Court.  But  if  considerations  of 
that  kind  were  to  have  weight,  this  Court  is  too  well 
able  to  calculate  the  immediate  consequence  of 
granting,  and  the  remote  consequence  of  rejecting 
this  application,  not  to  perceive,  that  every  motive 
of  patriotism  as  well  as  justice,  speak  loudly  for  the 
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complainant.  At  most,  if  granted,  a  work  supposed 
by  some  to  be  of  public  advantage,  will  be  delayed 
until  the  company  do  justice  to  the  complainant. — : 
But  the  least  that  is  to  be  apprehended  from  a  refu- 
sal, is  the  destruction  of  all  constitutional  protection 
to  property;  and  the  assertion  of  a  principle  of  ra- 
pacity, that  brings  insecurity  to  all  our  possessions; 
and  every  thing  else  that  the  citizen  holds  dear. — » 
Thereafter  we  may  possess,  but  we  cannot  enjoy. — 
Enjoyment  is  the  creature  of  security,  and  that  be- 
ing swept  away,  there  remains  to  us  the  consolation 
of  the  slave — we  have  that  only  which  others  are? 
kind  enoiiffh  not  to  take  from  us. 


-4&* 


Lipscomb,  C.  J. — This  is  an  application  made  to 
us  for  an  injunction,  to  prevent  trespass,  &c,  on  the 
real  estate  of  complainant's  ward. 

We  have  no  doubt  that  this  Court  has  authority 
to  issue  writs  of  injunction,  when  a  case,  calling  for 
the  exercise  of  such  authority,  is  presented  by  the' 
bill. 

The  principal  grounds  relied  on  in  support  of  this- 
application,  were  fully  considered  by  this  Court,  in 
the  case  of  Alldridge  vs.  the  same  Corporation.  We 
wrere  then  of  the  opinion,  that  the  corporation  wa& 
constitutionally  invested  .with  the  authority  it  had 
exercised;  we  are  of  the  same  opinion  still.  And 
we  believe,  that  the  amendment  to  the  charter,  en- 
acted by  the  Legislature  since  our  decision,  is  alsa 
compatible  with  the  Constitution.  But  however 
that  may  be,  a  majority  of  the  Court  are  of  the 
opinion,  that  there  is  no  equity  in  this  bill,  and  that 
the  application  must  therefore  be  rejected. 
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the  governor,  for  use,  &c.  vs.  white,  et  al. 

1.  An  action  of  debt  may  well  be  sustained,  jointly  against  d 
sheriff  and  his  sureties,  upon  his  official  bond,  for  a  failure  to" 
pay  over  money  collected  by  him;  without  first  establishing 
the  liability  and  default  of  the  sheriff,  by  a  separate  suit. 

2.  In  an  action  of  debt  against  a  sheriff  and  his  sureties,  on  his* 
official  bond,  to  recover  various  monies  received  by  him,  and 
not  paid  over;  it  is  a  sufficient  assignment  of  breach,  to  aver* 
w  general  receipt   of  the   entire  amount   collected,  and   fail-f 

,     ure  to  pay  over,  without  specifying  each  particular  item  re- 
ceived. 

In  this  case,  an  action  of  debt  was  instituted  in 
Pickens  County,  in  the  name  of  the  Governor  for  the 
use  of  Callahan,  against  White  and  others,  his  sure- 
ties. The  cause  of  action  was  the  bond  of  White, 
as  sheriff  of  Pickens  county;  and  the  action  was 
brought  to  recover  of  the  defendants,  fees  collected 
by  the  sheriff,  and  which  were!  due  to  Callahan  as 
Clerk. 

The  declaration  set  forth  the  bond  of  the  defen- 
dants, together  with  the  condition ;  and  averred,  for 
breach,  "that  after  the  making  of  the  said  writing 
obligatory,  and  during  the  time  the  said  White  re- 
tnairied  in  his  said  office  of  sheriff,  he,  the  said  White, 
as  the  sheriff  of  said  county  of  Pickens,  did  under 
and  by  virtue  of  sundry  executions,  to  him  directed 
knd  delivered  from  the  office  of  the  Clerk  of  the' 
Circuit  Court  of  said  county  of  Pickens,  collect  and 
receive  of  sundry  persons,  a  large  sum  of  money,  to 
wit,  the  sum  of  five  hundred  and  twenty-eight  dol- 
lars, which  said  sum  of  five  hundred  and  twenty** 
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eight  dollars,  was  and  still  is  due  and  owing  to  the 
said  Callahan,  for  whose  use  this  suit  is  brought,  for 
his  fees  as  Clerk  of  the  said  Circuit  Court  of  Pick- 
ens county :  and  which  said  sum  of  five  hundred  and 
twenty-eight  dollars,  so  collected  and  received  by  the 
said  White,  as  sheriff,  as  ^aforesaid,  became  and  was 
due  and  owing  from  the  said  White,  as  sheriff  as 
aforesaid,  before  the  commencement  of  this  suit;  and 
still  is  in  arrear,  and  unpaid — contrary  to  the  form 
and  effect  of  the  said  writing  obligatory,  and  of  the 
said  condition  thereof:  by  reason  of  which  said 
breach  of  the  said  condition  of  the  said  writing  ob- 
ligatory, the  said  writing  obligatory  became  forfeited; 
and  whereby  an  action  hath  accrued  to  the  said 
Moore,  as  Governor  of  the  State  of  Alabama, 
to  demand,  and  have  of  and  from  the  said  defen- 
dants, the  said  sum  above  demanded,"  (the  pen- 
alty) &c. 

To  this  declaration,  there  was  a  demurrer,  which 
was  sustained  by  the  Court :  and  the  plaintiff  below 
took  a  writ  of  error. 

Rose,  for  the  plaintiff  in  error. 

jSafpold,  J. — The  action  was  debt,  in  the  name 
of  the  Governor,  for  the  use  of  Callahan,  against 
White,  as  sheriff  of  Pickens  county,  and  his  securi- 
ties, on  his  official  bond. 

The  breach  assigned  in  the  declaration,  is,  vthat 
said  White,  as  sheriff,  had  collected,  by  virtue  of 
sundry  executions,  of  divers  persoris,  a  large  sum  of 
money,  to  wit,  the  sum  of  five  hundred  and  twenty- 
eight  dollars,  which  was  and  still  is  due  to  said  Cal- 
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lahan,  for  his  fees  as  Clerk  of  the  Circuit  Court  of 
said  county  of  Pickens. 

To  this  declaration  the  defendants  demurred ;  and 
the  Court  sustained  the  demurrer,  and  gave  judg- 
ment in  favor  of  the  defendants. 

The  judgment  on  demurrer  is  the  catise  assigned 
for  error. 

The  exceptions  taken  to  the  declaration,  are  un- 
derstood to  be —  m 

1st.  That  no  action  was  sustainable  against  the 
defendants,  securities,  until  the  liability  of  the 
principal  was  first  fixed,  by  a  separate  suit  against 
him,  establishing  the  fact  and  amount  of  his  de- 
fault. 

2d.  That  the  breach  assigned,  was  too  general  and 
indefinite,  in  not  identifying  the  several  executions 
on  which  the  money  claimed  is  alleged  to  have  been 
collected. 

The  doctrine  relied  on  in  support  of  the  first  ex- 
ception^ is  believed  to  relate  mainly,  if  not  exclu- 
sively, to  proceedings  against  executors  and  admin- 
istrators. Admitting  such  to  be  the  course  of  pro- 
ceeding in  Virginia  and  some  of  the  other  States,  in 
relation  to  executors  and  administrators;  and  that  in 
this  State,  a  different  mode  of  proceeding,  but  one 
calculated  to  ascertain  the  amount  due  from  execu- 
tors and  administrators  is  required,  before  suit  can 
"be  brought  on  the  bonds,  against  the  securities,  the 
remedy  against  sheriffs  and  their  securities,  is  not 
necessarily  the  same.  The  various  statutes  in  force 
in  this  State,  respecting  the  liability  of  the  latter, 
breathe  a  different  intent.  They  authorise  joint  pro- 
ceedings in  the  first  instance,  against  sheriffs  and 
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their  securities,  even  in  the  summary  mode,  by  mo- 
tion. The  act  "  to  provide  for  the  appointment  of 
County  officers,  and  for  other  purposes,"  passed  in 
»Toui.Dig.  1819;*  by  the  18th  section  thereof,  directs,  that  when 
any  sheriff  shall  fail  to  perform  the  duties  required 
of  him,  the  person  aggrieved,  may  move  against  such 
sheriff  and  his  securities  in  office,  for  the  amount  he 
has  failed  to  pay  over,  or  for  failing  to,return  any  ex- 
ecution as  required  by  law,  upon  giving  three  days' 
notice  of  such  motion,  to  the  delinquent  sheriff  or 
his  securities  in  office. 

It  is  true  this  was  not  a  proceeding  under  this 
statute ;  but  there  is  other  statute  authority  for  the 
institution  of  the  ordinary  action  of  debt,  on  the  of- 
fice  bond,  against  the  sheriff  and  his  securities,  which 
does  not  recognise  the  necessity  of  a  previous  suit 
against  the  principal  alone ;  and  surely  it  could  not 
Jiave  been  the  intention  of  the  Legislature,  to  subject 
the  securities  to  an  original  joint  responsibility  with 
the  principal,  when  the  remedy  was  sought  by  mo- 
tion, and  not  when  by  the  ordinary  action  of  debt. 
The  latter  mode,  by  giving  more  time  to  the  defen- 
dants for  preparation,  and  a  trial  by  jury,  is  better 
calculated  to  insure  justice ;  nor  can  it  be  supposed, 
that  either  the  principal  or  his  securities  would  be 
less  competent  to  make  effectual  defence,  when  joint- 
ly sued  in  the  first  instance,  than  in  any  other 
mode. 

2.  As  to  the  objection,  that  the  breach  asssigned 
by  the  declaration  is  too  general,  in  not  identifying 
the  executions,  on  which  it  is  alleged  the  sheriff  col- 
lected the  money,  which  he  refused  to  pay  over,  the 
authorities  appear  fully  satisfactory.    It  will  suffice 
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to  notice  but  one.    The  case  of  Hughes  vs.  Smith  4* 
Miller?  was   an  action  of  debt  by  a  sheriff,  against  .5johns.R 
his  under-sheriff  and  his  security,  upon  an  indemni-168 
fying  bond,  by  the  latter  to  the  former.     It  stipulated 
that  if  Smith,  the  under-sheriff,  should,  in  all  things, 
-execute  the  office  aforesaid,  during  his  continnance        , 
therein,  according  to  law,  so  that  the  principal  should 
not  be  made  liable  for  the  payment  of  any  damages 
or  money,  in  consequence  of  any  of  the  acts  of  his 
said  under-sheriff,  then  the  obligation  to  be  void. —       * 
The  plaintiff  assigned  for  breach  of  the  bond,  that 
Smith  neglected  to  account  and  pay  to  the  plaintiff, 
or  to  the  several  plaintiffs  and  others,  divers  sums  of 
money,  amounting  to  a  thousand  dollars;  but  did 
not  allege  on  what  writs  or.  executions  he  collected, 
jot  of  whom  he  received  the  said  thousand  dollars,  or 
that  he  received  the  same  on  any  execution  or  other 
process  whatever,  on  demurrer. 

Chief  Justice  Kent,  delivered  the  opinion  of  the 
Court,  and  held  the  assignment  sufficiei^t.     He  said 
such  general  assignment  is  now  sufficient,  in  order  to 
avoid  a  cumbrous  prolixity,  upon  the  record.  His  lan- 
guage is,  "  The  breach  is  assigned  in  the  words  of  the 
condition,  and  the  assignment  necessarily  amounts  to 
a  breach ;  and  where  that  is  the  case,  the  general  rule 
is,  that  the  plaintiff  may  assign  the  breach  generally, 
by  negativing  the  words  of  the  covenant ;  and  were 
this  assignment  bad  on  special  demurrer,  certainly  it 
is  good  on  general  demurrer. — See  The  Post-master  fc2johllf;  R 
vs.   Cochran**  Shum  vs.  Farrington,  and  Barton  vs.  4i'3 
Webb?  Smith  et  al  vs.  Jansm*    The  rule  permit- Pui.  646;  b 
ting  such  general  assignment  of  the  breach,  by  mere- 459 
Jy  negativing  the  words  of  the  covenant,  is  founded  ^dmi'B 
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not  alon6  on  the  objection  of  prolixity,  and,  the  incon- 
venience of  specific  assignments,  containing  a  descrip- 
tion of  the  various  items  constituting  it,  but  also  on 
the  consideration,  that  in  cases  like  the  present,  the 
particular  nature  and  extent  of  the  default,  is  pre- 
sumed to  be  equally,  if  not  more  certainly  within 
the  knowledge  of  the  defendant  than  of  the  plaintiff. 
According  to  this  view  of  the  case,  the  judg- 
ment below  must  be  reversed,  and  the  cause  re- 
manded, 
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swift  et  al  vs.  stebbins  and  hunter. 

1.  All  orders  and  entries,  made  in  the  regular  progress  of  a 
cause  in  term  time,  are  to  be  received  as  emanating  from  the 
Court:  and  a  record  is  conclusive  evidence  of  all  it  contains. 

2.  Thus,  where  an  entry  in  the  record,  in  a  Chancery  cause, 
showed  an  order  of  publication  in  reference  to  non-resident 
defendants,  which  was  followed  by  an  entry,  that  the  said  or- 
der was,  according  to  its  tenor  and  effect,  published  in  a  pa- 
per, &c.  (naming  it,) — held,  that  this  Court  would  presume 
that  proof  of  .publication  had  regularly  been  made. 

3.  And  it  seems,  that  proof  of  publication  in  a  Chancery  cause, 
may  be  made,  by  calling  the  printer  into  Court,  and  producing 
the  paper. 

4.  The  rule,  that  all  persons  in  interest,  must  be  made  parties 
to  a  Chancery  suit,  does  not  apply  to  the  case  of  creditors  for 
whose  use  a  mortgage  deed  of  lauds  is  executed;  and  where 
the  trustee  seeks  to  foreclose. 

5.  Thus,  where  a  mortgage  deed  of  lands,  has  been  executed 
to  a  trustee,  to  secure  the  payment  of  debts  to  sundry  per- 
sons, the  trustee  may  maintain  a  suit  in  Chancery  to  foreclose, 
without  the  cestui  que  trusts*  being  made  parties. 

In  error  on  a  decree  in  Chancery  of  the  Circuit 
Court  of  Mobile. 

Russel  Stebbins  and  John  Hunter,  as  trustees,  filed 
a  bill  in  Chancery,  which  set  forth  the  following 
facts : — On  or  about  the  23d  day  of  February,  A.  D. 
1828,  John  S.  Bourne,  then  a  citizen  of  the  County 
of  Mobile,  but  since  deceased,  together  with  Mary 
Ann  Bourne  and  Ann  Mary  Bourne,  of  the  city  of 
New  York,  were  seized,  or  pretended  to  be  seized, 
of  a  certain  parcel  of  land,  lying  in  the  city  of  Mo- 
bile. That,  on  or  about  that  day,  one  Samuel  6. 
Swift,  together  with  the  said  John  S.  Bourne,  execu- 
ted their  joint  and  several  promissory  note,  payable 
to  said  Stebbins  and  Hunter,  for  the  sum  of  six  thou- 
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sand  dollars,  to  be  due  at  twelve  months :  this  note, 
as  charged  in  the  bill,  was  executed  to  the  said  Steb- 
bins  and  Hunter,  as  trustees  for  sundry  mercantile 
firms  of  the  city  of  New  York,  and  to  secure  a  debt 
due  by  the  said  Swift  to  the  said  firms.  Afterwards 
the  said  John  S.  Bourne,  and  Mary  Ann  Bourne  and 
Ann  Mary  Bourne,  by  their  attorney  in  fact,  the  said 
Swift,  in  order  the  better  to  secure  the  payment  of 
the  said  sum  of  money,  specified  in  the  said  promis- 
sory note,  executed  a  certain  indenture  of  mortgage, 
of  the  said  parcel  of  land  above  mentioned  as  situate 
in  the  city  of  Mobile,  unto  the  said  Stebbins  and 
Hunter,  as  trustees  for  the  before  mentioned  firms  in 
the  city  of  New-York ;  and  which  said  indenture  of 
mortgage,  was  to  be  void  on  condition,  that  the  said 
sum  of  money  in  the  said  promissory  note  mentioned, 
was  duly  paid,  &c.  At  the  same  time,  Swift  Execu- 
ted an  assignment  of  two  indentures  of  mortgage  to 
secure  the  said  debt. 

On  the  first  day  of  November,  1828,  John  S. 
Bourne  died  intestate,  leaving  Mary  Ann  Bourne  and 
Ann  Mary  Bourne,  together  with  a  brother,  the  only 
legal  heirs. 

The  bill,  after  alleging  a  failure  to  pay  the  amount 
of  money  specified  in  the  said  promissory  note,  pray- 
ed a  foreclosure  of  the  equity  of  redemption,  and  a 
sale  of  the  premises,  to  satisfy  the  debt,  &c. 

Upon  this  bill,  subpoenas  were  issued  on  the  15th 
day  of  November,  1831,  which  were  returned  as  exe- 
cuted upon  Swift,  and  "  not  found,"  as  to  tfce  other 
defendants.  Afterwards,  at  Fall  Term,  1831,  of  the 
Court,  the  following  entry  was  had  in  the  cause : — 
"  Came  the  complainants,  by  their  attornies,  and,  it 
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appearing  to  the  satisfaction  of  the  Court,  that  Ma- 
ry Ann  Bourne,  Ann  Mary  Bourne  and  Ezra  Bourne 
reside  without  the  jurisdiction  of  this  Court — it  is 
ordered  that  publication  be  made  once  a  week,  for 
six  weeks,  in  the  "Mobile  Commercial  Register/' 
that  the  said  Mary  Ann  Bourne,  Ann  Mary  Bourne 
and  Ezra  Bemrne,  appear  at  the  next  term  of  this 
Court,  on  the  fourth  Monday  after  the  fourth  Monday 
of  March  next,  and  plead,  answer  or  demur  to  the 
complainant's  bill;  or  the  same  will  be  taken  pro 
confesso and  heard  ez parte"  &c.  Then  followed  this 
entry,  to  wit — "  Which  said  order  wasj  according  to 
the  tenor  and  effect  thereof,  published  in  the  '  Mobile 
Commercial  Register.'  " 

At  the  Spring  term,  1832,  of  the  Court,  the  defen- 
dants filed  a  general  demurrer  to  the  bill ;  and  insist- 
ed, in  support  thereof,  that  there  were  not  proper  par- 
ties to  the  bill ;  which  demurrer  was  overruled,  and 
a  judgment  taken  pro  confesso,  and  the  cause  set  for 
hearing  ez  parte.  A  decree  was  then  made,  which, 
after  reciting,  that  upon  an  examination  of  the  re- 
port of  the  master,  to  whom  the  matter  had  been  re- 
ferred, it  appeared  that  the  said  sum  of  money,  as 
charged  in  the  bill,  was  yet  due,  &c. — therefore,  or- 
dered, that  a  sale  of  the  premises  mentioned  in  the 
.Trill,  be  made,  &c,  and  applied  to  the  said  debt,  &c. 

The  defendants  upon  this  decree,,  took  a  writ  of 
error,  and  removed  the  cause  into  this  Court. 

Gordon  for  the  plaintiff  in  error— N/ewar/j  contra; 

Taylor,  J. — Two  objections  are  made  to  the  pro- 
ceedings in  the  Circuit  Court — 
4  s  &  p.  57 
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1st.  That  the  decree  was  rendered  against  the  de- 
fendants without  their  having  been  made  parties. 

2d.  That  those  holding  the  equitable  interest  in 
the  mortgaged  premises,  should  have  been  joined 
with  the  trustees  as  complainants. 

It  appears  from  the  record,  that  it  was  proved  to 
the  Court  below,  that  some  of  the  persons  who  were 
prayed  to  be  made  defendants  by  the  bill,  were  non- 
residents; whereupon  publication  was  ordered  by 
the  Court,  according  to  the  statute,  requiring  them 
to  appear  at  the  next  term,  &c.  Immediately  suc- 
ceeding this  order,  is  the  following  entry — "  which 
said  order  was,  according  to  the  tenor  and  effect 
thereof,  published  in  the  Mobile  Commercial  Regis- 
ter." The  order  was,  that  it  should  be  published  in 
that  paper  for  six  weeks. 

It  is  contended  by  the  counsel  for  the  plaintiff  in 
error,  that  it  does  not  appear  in  what  manner,  nor  at 
what  time  this  entry  was  made,  nor  that  any  proof 
was  introduced  to  authorise  it. 

All  the  orders  and  entries  made  in  the  regular 
progress  of  a  cause,  during  term  time,  must  be  re- 
ceived as  emanating  from  the  Court :  the  clerk  is 
only  the  instrument  employed  to  place  the  orders, 
Judgments,  &c,  of  the  Court,  upon  the  record.  The 
entry  succeeding  the  order  of  publication,  is  there- 
fore to.  be  considered  as  much  the  act  of  the  Court, 
fts  if1  the  judge  himself  had  made  it.  Viewing  it  in 
this  light,  it  carries  within  it  clear  evidence,  that 
proof  of  publication  was  regularly  made* 

The  record  is  conclusive  evidence  of  every  thing 

.  it  contains ;  and  as  the  fact  of  publication  could  not 

have  appeared  but  by  propf,  we  must  presume,  that 


JUNE  TERM,  1833.  451 


swift,  et  ai.  v$.  stbbbins  and  hunter. 


it  did  so  appear.  Although  the  testimony  relating  to 
the  merits  of  a  suit  in  chancery,  should  regularly 
,  appear  by  deposition,  yet  there  can  be  no  necessity 
for  adopting  this  mode,  to  prove  every  incidental  and 
isolated  fict,  which  must  be  shown  during  the  pro- 
gress of  a  cause ;  and  it  has  been  the  uniform  prac- 
tice for  the  printer  to  be  called  into  Court  with  his 
paper,  to  satisfy  the  Court  that  the  publication  had 
been  regularly  made. 

All  the  persons  against  whom  the  decree  was  ren- 
dered, were,  therefore,  regularly  made  defendants. 

The  second  objection  is'  the  one  upon  which  the 
plaintiffs  in  error  mainly  rely. 

It  is  laid  down  by  them  to  be  an  unvarying  pro- 
position, that  all  the  parties  in  interest,  must  be  made 
parties  to  a  suit  in  chancery.  This  proposition,  it  is 
believed,  can  not  be  sustained.  A  part  of  the  cre- 
ditors often  file  a  bill  against  the  representative  of  an 
insolvent  deceased,  for  distribution  of  the  estate,  ac- 
cording to  chancery  rules ;  and  in  such  case  it  is  not 
necessary  that  all  the  creditors  should  be  cpmpiain- 
'  ants ;  but  those  who  are  such,  may  pray  the  relief  in 
behalf  of  themselves  and  the  other  creditors ;  and 
it  will  be  referred  to  the  master  to  determine  who  are 
creditors.  Nor  is  this  the  only  case  m  which  a  part 
of  those  interested  may  sue  for  the  benefit  of  them- 
selves and  others.  *  - 

In  the  case  of  Joy,  et  al  vs.   Wirtz^  the  bill  was  J^r^n 
filed  by  the  complainants,  to  set  aside  a  deed  of  re- Sep-517 • 
lease,  made  by  them  and  others,  creditors  to  the  de- 
fendants, their  debtors  and  bankrupts. 

Judge   Washington,  in  his  opinion  in  that  case, 
gaid — "  the  object  of  this  bill,  is  to  set  aside  this  re- 
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lease,  which  affected  all  the  creditors  equally,  and 
in  which  they  all  united.  The  Court  can  not  set  it 
aside  in  respect  of  part  of  the  creditors,  and  leave 
it  to  operate  against  the  others;  nor  can  we  set  it 
aside  as  to  all,  unless  all  were  parties,  either  hy  name, 
or  as  being  represented  by  a  part,  suing  in  the  names 
of  all." 

Many  other  cases  might  be  cited  to  show,  that 
there  are  instances  in  which  all  persons  who  are  to 
.    be  affected  by  the  decree,  need  not  be  actual  par- 
ties, complainants,  but  some  may  be  represented  by 
others. 

There  is  no  doubt,  that  all  persons  sought  to  be 
charged  by  the  bill,  must  be  parties  defendants,  but 
necessity  or  convenience  may  have  required  the 
adoption  of  the  principle,  that  when  the  persons  are 
numerous,  who  are  to  be  benefitted  by  a  decree,  a 
part  may  represent  the  whole ;  as  is  the  daily  prac- 
tice in  seeking  to  marshal!  assets  in  chancery. 

As  respects  the  general  doctrine  of  who  must  of 

necessity  be  parties,  Judge  Washington  declares,  in 

the  case  above  cited,  when  it  was  before  the  Court  a 

,iri.  n  second  time*  "if  the  -decree  can  be  made  without 

•1  Cir.  Co.  ' 

B*Pr  5i7f  affecting  the  rights  of  a  person  not  made  a  party,  or 
without  his  having  any  thing  to  perform  necessary 
to  the  perfection  of  the  decree;  reason,  as  well  as 
adjudged  cases,  will  warrant  the  Court  in  proceed- 

•  ing  yvithout  him,  if  he  be  not  amenable  to  the  proT 
cess  of  the  t  Court,  or  no  beneficial  purpose  is  to  be 

,    effected  by  making  him  a  party." 

It  is  true,,  that  the  opinion  just  referred  to,  relates 
to  defendants,  but  it  i&  believed,  that  the  rule  requir- 
ing all  parties  in  interest  to  be  made  parties  to  the 
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suit,  is  at  least  as  unbending  in  reference  to  defen- 
dants, as  complainants.  Then  let  us  apply  this  rea- 
soning to  the  present  case.  It  is  certain,  that  the 
persons  having  the  beneficial  interest  in  the  mortgage, 
can  "have  nothing  to  perform,  necessary  to  the  per- 
fection of  the  decree."  Every  thing  to  give  full  ef- 
fect to  the  mortgage  is  necessary  to  be  done  by  those 
who  are  now  parties  to  the  suit.  The  mortgage  was 
intended  to  give  effect  to  the  trust;  the  trust  can  not 
be  executed,  that  is,  a  sale  of  the  mortgaged  premi- 
ses can  not  be  made,  without  a  foreclosure.  It  can 
not  be  denied  but  the  defendants  might  show,  in  their 
defence,  that  they  had  discharged  the  debts  intended 
to  be  secured  by  the  trust,  by  direct  payments  to  the 
cestui  que  trusts ;  but  it  will  be  time  enough  to  in- 
quire whether  the  trustees  alone  can  contest  such 
payments,  when  they  are  averred  to  Have  been  made 
by  answer.     If  such   averment  were  made,  and  it  \ 

<should  be  necessary  then  to  make  the-  creditors  par- 
ties, it  could  be  done  by  amendment.  It  is  not,  how- 
ever, intended  to  intimate*  tlie  opinion,  that  it  would 
be  necessary. 

In  the  case  of  Hitchcock  vs.  Scribner,*  Judge  Kent 
remarked,  "  it  is  a  principle  well  settled,  that  all  cases  311'. 
persons,  materially  interested  in  the  subject,  ought 
to  be  parties  to  the  suit,  so  that  a  complete  decree 
.may  be  made.     \ 

"  The  object  of  this  rule  is  to  make  the  perfor-       ^ 
mance  of  the  order  of  the  Court  perfectly  safe  t$ 
those  who  are  compelled  to  obey  it,  and  to  prevent 
future  litigation.     And  it  is  a  general  rule,  that  every 
person  is  to  be  adjudged  a  p^rty  in  interest,  against 
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whom,  if   the  cause  be  brought  to  a. hearing,  the 
plaintiff  can  have  a  decree." 

Certainly  "  a  complete  decree"  of  foreclosure  can 
be  made  in  this  case,  without  the  addition  of  other 
parties;  and  ."the  performance  of  the  order  of  the 
Court :"  any  order  which  could  be  made  upon  a  final 
decree,  "  would  be  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  future  litigation"  can  not 
take  place. 

The  case  cited  by  the  counsel  for  the  plaintiff  in 

<2Bibbl84 error,  of  Johnson  vs.  Rankin*  is  not  believed  to  be 
at  all  analagous  to  this.  There,  land  had  been  sold 
by  Johnson  to  Henderson,  by  Henderson  to  Wallace, 
and  by  Wallace  to  Rankin,  without  any  conveyance, 
further  than  a  bond  for  a  title,  having  been  made  to 
any  of  the  vendees.  Rankin  filed  his  bill  against 
Johnson  to  compel  him  to  make  a  title,  omitting  both 
the  intermediate  vendors.  The  Court  very  correctly 
determined,  that  they  should  have  been  parties  :  and 
the  reason  is  obvious.  They  might  have  denied  that 
Rankin  had  any  right  to  the  title :  by  showing  either 
that  the  purchase  money  had  not  been  paid  to  them, 
and  that  they  still  had  a  lein  upon  the  land  for  it,  or 
on  many  other  accounts.  The  interest  of  Hender- 
son and  Wallace  would  have  been  directly  affected 
by  the  decree,  in  that  case,  and  notwithstanding  any 
decree  which  might  have  been  made,  they  could  have 
asserted  their  rights,  in  a  subsequent  suit,  so  that  fu- 
ture litigation  would  not  have  been  prevented. 

The  case  most  in  point,  which  has  been  cited  by 
plaintiff  in   error,  is  that  of  Malin  vs.  Matin  and 

*>  s  Johns  ot^ers'h    ^he  bill  stated,  that  a  religious  society  was 
%  ch.R. 338  formed,  denominated  the' society  of  friends,  of  which 
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Jemima  Wilkinson  was  the  founder  and  head.  That 
for  the  support  of  Jemima  and  the  poor  of  the  soci- 
ety, she  purchased  certain  lands  and  paid  for  them, 
and  that  as  a  rule  of  the  society  forbade  any  estate 
being  vested  in  her,  she  nominated  one  of  her  fol- 
lowers, Sarah  Richards,  by  name,  to  be  her  trustee, 
and  the  deed  was  taken  in  the  name  of  the  said  Sa- 
rah, without  any  expression  of  the  trust  in  the  deed. 
That  Sarah  Richards  devised  the  lands  to  the  plain- 
tiff and  died,  having  devised  other  property  to  her 
daughter  Eliza.  That  the  said  Eliza  afterwards  left 
the  society  and  married  the  defendant,  and  that  the 
defendants,  Eliza  and  her  husband,  on  account  of 
some  alleged  defect  in  the  devise,  entered  upon  and 
claimed  the  land  as  their  own. 

The  Chancellor  (Kent,)  determined,  that  "as  Je- 
mima Wilkinson  is  the  cestui  que  trust  of  the  lands 
in  question,  from  the  showing  in  the  bill,  and  the 
present  plaintiff  is  but  a  mere  nominal  trustee,  it  is 
indispensable  that  she  should  be  made  a  party,  to 
entitle  her  to  relief." 

It  is  obvious,  that  the  whole  interest  of  the  cestui 
qui  trust  in  the  lands,  was  the  matter  in  controversy, 
in  this  case.  The  trustee  did  not  seek  by  her  bill, 
merely  to  execute  a  naked  power,  under  an  author- 
ity derived  directly  from  the  defendant,  to  enable  her' 
to  execute  her  trust,  but  sought  relief  by  a  spit  in 
which  the  title  of  the  trustee  and  the  defendants  was 
to  be  the  matter  of  contest,  and  therefore  to  secure 
the  honest  prosecution  of  her  rights,  and  afford  her 
that  redress  to  which  she  was  entitled,  it  was  neces- 
sary, that  she  should  be  made  a  party,  lest  her  intef- * 
est  should  be  compromitted  by  others.     Afld  this 
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was  the  more  necessary,  as  the  trustee  had  not  been 
directly  appointed  by  her,  but  by  the  will  of  the  first 
trustee. 

The  trustees  selected  by  the  parties,  can  certainly 
as  well  represent  the  interest  of  the  creditors  for 
whom  they  act,  as  a  part  of  the  creditors  could  that 
of  the  rest. 

This  reasonable  doctrine  is  fully  sustained  by 
Mitford,  in  his  Treatise  on  Chancery  Pleading,  (page 
142.)  He  says,  "  trustees  of  a  real  estate  for  pay- 
ment of  debts  or  legacies,  may  sustain  a  suit,  either 
as  plaintiffs  or  defendants,  without  bringing  before 
the  Court,  the  creditors  or  legatees  for  whom  they 
are  trustees,  which  in  many  cases  Would  be  almost 
impossible ;  and  the  rights  of  the  creditors  or  lega- 
tees would  be  bound  by  the  decision  of  the  Court 
against  the  trustees." 

As  the  object  of  the  bill  is  simply  to  enable  the 
trustees  to  execute  the  trust  confided  to  them,  and 
no  act  can  be  required  to  be  done  by  the  creditors ; 
the  demurrer  is  believed  to  have  been  properly  over- 
ruled. 

The  decree  must  be  affirmed, 
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TO  THE  PRINCIPAL  MATTERS  CONTAINED  IN  THIS  VOLUME; 


ABATEMENT. 

1.  The  want  of  an  endorsement  of  the  caiise  of  action  on  a 
writ,  may  properly  be  plead  in  abatement.—- Johnson  vs  Perry.     43 

2.  In  trying  the  question  of  the  indebtedness  of  a  garnishee,  in 
attachment,  no  formal  issue  is  required,  farther  than  a  denial 
of  his  indebtedness,  and  a  response,  averring  it,  by  the  plain- 
tiff.— Tlwmpson  vs  Allen.  184 

3.  Where  a  garnishee  in  attachment  denies  his  indebtedness, 
which  denial  is  contradicted  by  oath  of  the  plaintiff,  and  an 
issue  is  formed  to  try  the  question;  the  garnishee  is  liable 

for  costs,  if  the  issue  be  found  against  him. — ib.  184 

4.  Under  the  attachment  laws  of  this  State,  a  levy  of  the  at- 
tachrrlent  upon  property,  is  equivalent  to  the. personal  service 
of  process:  and  the  summoning  of  a  garnishee,  (if  indebted 
to  the  defendant  in  the  attachment,)  is,  to  this  end,  a  levy  up- 
on property. — ib.  184 

6.  So,  to  give  a  Court  jurisdiction  of  an  attachment  cause,  it  is 
sufficient,  that  the  summons  of  garnishment  has  been  execu- 
ted upon  one,  indebted  to  the  defendant,  aft  the  time  of  the 
service  of  process. — ib.         >  184 


ACTION. 

im  Under  a  verbal  sale,  at  a  particular  gum,  6f  three  distinct 
,  parcels  of  land,  two  of  which  are  taken  possession  of,  by  the 
vendee,  and  a  portion  of  the  whole  sum  stipulated  to  be  paid, 
received  by  the  vendor;  a  right  of  action  does  not  accrue  in 
favor  of  the  latter,  to  recover  the  balance  of  such  sum,  for  the 
third  parcel,  not  taken  possession  of,  by  the  vendee— on  the 
ground  of  an  entire  contract. — Meredith  vs  JYaish:  63 
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ACTION ELECTION  OF. 


1 .  Where  proceedings,  to  try  the  right  to  property  levied  on  un- 
der an  execution,  are  pending,  and  the  plaintiff  files  a  bill  in 
Chancery,  to  subject  such  property,  as  trust  estate,  to  the 
payment  of  the  same  debt;  he  can  not  be  forced  to  elect 
which  remedy  he  will  pursue,  until  he  has  had  the  benefit  of 
the  defendant's  answer. — Houston  #  Gillespie  vs  Sadler  et  al.  13& 


AGREEMENT. 

1.  Where  an  agreement  was  entered  into  by  three  persons, 
whereby  it  was  declared,  that  C  contracted  as  the  party  of 
the  first  part,  and  D  &  N,  as  parties  of  the  second  part;  it 
was  held,  that  D  &  N  were  partners  in  respect  to  such  agree- 
ment; so  as  to  be  jointly  liable  to  C,  for  his  proportion  of  prof- 
its, arising  under  the  agreement,  declared  on  settlement. — 
Drake  vs  Reed.  192 

2.  Where  on  a  settlement  in  such  case,  a  balance  was  declared 
as  due  to  C,  under  the  agreement;  and  D  endorsed  such  fact 
on  the  back  of  the  agreement,  stating  it  to  be  due  to  C,  from 
N  &  D,  and  in  N's  hands,  and  subscribed  it  "N  &  D" — held 
that  C's  assent,  by  the  words  "  very  well,"  to  the  understand- 
ing that  the  said  balance  was  in  N's  hands,  did  not  bar  his 
claim,  against  D's  liability  as  one  of  the  partners.  — ib.  192 

3.  One,  having  a  joint  claim  or  demand  against  two,  can  not  be 
held  to  release  the  liability  of  either,  by  a  mere  verbal  acqui- 
escence, (unaccompanied  by  a  positive  assent ,  on  svjjicient  consi- 
deration,) in  an  arrangement  by  which  it  is  agreed  between 

the  two  liable,  that  one  shall  discharge  it. — ib.  192 


APPEAL. 

1.  Where  a  plaintiff,  in  a  suit  before  a  magistrate,  appeals  to  a 
Circuit  Court,  he  can  not,  at  the  first  term,  take  judgment  by 
default,  against  the  defendant,  without  notice  of  the  ap- 
peal.—  Wiggins  vs  Ferryman.  94 


ASSUMPSIT. 

1.  Under  the  common  counts  in  assumpsit  a  party  may  recover 
for  what  he  has  performed  under  a  special  contract,  (though 
in  a  manner  variant  from  the  terms,)  notwithstanding  there 
remains  some  part  of  the  defendant's  agreement  unfinished.— 
Hancock  vs.  Tanner  fy  Evans.  262 

2.  So,  where  A,  under  a  special  contract,  ©greed,  in  considera- 
,  tion  of  a  sum,  advanced  by  B  &.  C,  to  deliver  cotton,  which 

was  to  be  sold  at  New  Orleans;  and,  at  the  time,  delivered 
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part  thereof,  which  was  sold  at  Liverpool — and  the  balance 
was  not  delivered;  it  was  held  that  B  &  C  might  abandon  the 
special  contract,  and  recover  under  the  common  counts,  the 
overplus  of  the  sum  advanced. — ib.  262 


ATTACHMENT. 

1.  The  Supreme  Court  will  not  entertain  amotion  for  an  attach- 
ment, for  the  breach  of  an  injunction,  perpetuated  here,  on 
appeal  from  an  inferior  court. — Gates  vs  M' Daniel  et  al.  69 

2.  Disobedience  to  the  order  or  decree  of  this  Court,  in  cases 
removed  from  inferior  courts,  must  be  redressed  by  applica- 
tion to  the  tribunal,  from  whence  removed. — ib.  69 

3.  Goods  taken  in  attachment,  for  sums  exceeding  the  jurisdic- 
tion of  justices  of  the  peace,  are  repleviable,  only  by  the  de- 
fendant in  the  attachment,  his  attorney,  agent  or  factor. — 
Cummins  vs  Gray.  397 

4.  In  such  case,  where  goods  are  replevied  by  a  stranger,  (not 
being  the  attorney,  agent  or  factor  of  the  defendant,)  and  a 
bond  is  executed, — such  bond,  assigned  by  the  sheriff  to  the 
plaintiff  in  execution,  furnishes  to  the  latter  no  legal  cause  of. 
action  against  the  obligor. — ib.  397 


BANK  OP  THE  STATE  OP  ALABAMA. 

1.  In  a  proceeding  by  notice,  under  the  charter  of  the  Baak  of 
the  State  of  Alabama,  to  charge  one  as  the  acceptor  of  a  bill 
of  exchange,  positive  proof  must  be  shewn,  in  the  record,  to 
have  been  made,  of  an  acceptance  by  him. —  Walker  vs  The 
Bank  of  Alabama.  215 

2.  In  such  cases,  an  allegation,  in  the  notice,  that  the  President 
and  Directors,  are  the  "the  holders  and  owner*"  of  the  bill 
of  exchange  sued  on,  is  equivalent  to  an  averment,  that  the 

bill  is  the  property  of  the  bank. — ib.  215 

3.  A  jndgment  by  default,  in  cases  of  this  character,  is  »o  ad- 
mission of  the  cause  of  action;  and  it  must  be  proved,  (and 
entered  in  the  record,)  whether  the  judgment  be  by  default 

or  otherwise.: — ib.  215 


BARON  AND  FEME. 

1.  Where  slaves  were,  by  the  will  of  a  testator,  lent  to  a  daugh- 
ter, during  her  life,  and  on  failure  of  heirs  of  her  body,  re- 
mainder to  others;  and  afterwards,  before  the  testator's  death, 
the  daughter  married,  and  the  slaves  were  occasionally  in 
possession  of  herself  and  husband;  it  was  held,  that  the  terms 
of  the  bequest  could  not  be  defeated  by  the  fact,  that  the 
slaves  had  thus  gone  into  her  possession;  on  marriage — and 
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'  by  setting  up  such  fact,  as  a  parol  gift — it  appearing  that  all 
parties,  at  the  time,  recognised  the  bequest  and  limitations  by 
the  will,  and  acquiesced  therein. — Hogan  vs  Bell  et  ux.  286 

2.  To  perfect  the  title  of  a  husband  to  the  choses  in  action  of 
the  wife,  it  is  essential  that  during  coverture,  he  reduce  them 
into  possession. — ib.  286 

3.  But  where  slaves  were  bequeathed  to  a  testator's  daughter, 
during  life,  with  a  limitation  to  her  sister  and  brothers,  in  the 
event  of  her  dying  without  heirs  of  her  body;  and  a  release 
of  the  contingent  estate  was  afterwards  made  by  two  of  the 
residuary  legatees,  to  the  daughtor,  and  a  third  died  during 
her  lifetime,  a  minor — it  was  held,  that  the  descent  from  the 
deceased  brother,  and  the  release  of  the  interest  of  the  two 
others,  being  valid,  vested  a  sufficient  possession  in  the  hus- 
band of  the  daughter,  to  authorise  a  recovery  by  him  of  that 
portion  of  her  estate  in  the  slaves,  so  released,  and  claimed 

by  descent. — ib.  286 


PECIUEST. 

1.  Where  slaves  were,  by 'the  will  of  a  testator,  lent  to  a  daugh- 
ter, during  her  life,  and  on  failure  of  beirs  of  her  body,  re- 
mainder to  others;  and  afterwards,  before  the  testator's  death, 
"the  daughter  married,  and  the  slaves  were  occasionally  in 
possession  of  herself  and  husband;  it  was  held  that  the  terms 
of  the  bequest  could  not  be  defeated  by  the  fact,  that  the 
slaves  had  thus  gone  into  her  possession,  on  marriage — and 
by  setting  up  such  fact,  as  a  parol  gift — it  appearing  that  all 
parties  at  the  time,  recognised  the  bequest  and  limitations  by 
the  will;  and  acquiesced  therein. — Hogan  vs.  Bell  et  ux.  286 

&.  In  a  case  where  a  testator  bequeathed  slaves  to  his  daugh- 
ter for  life,  remainder  (in  the  event  of  her  having  no  issue  of 
her  body,)  to  the  testator's  four  children — held,  that  the  inter- 
est of  the  residuary  legatees  in  the  slaves,  was  assignable, 
in  their  lives;  and  descendible,  on  their  decease,  to  their  le- 
gal representatives. — ib.  ^  286 

8.  But  where  slaves  were  bequeathed  to  a  testator's  daughter, 
during  life,  with  a  limitation  to  her  sister  and  brothers,  in  the 
event  of  her  dying  without  heirs  of  her  body;  and  a  release 
of  the  contingent  estate  was  afterwards  made  by  two  of  the 
residuary  legatees,  to  the  daughter,  and  a  third  died  during 
her  life-time,  a  minor — it  was  held,  that  the  descent  from  the 
deceased  brother,  and  the  release  of  the  interest  of  the  two 
pthers,  being  valid,  vested  a  sufficient  possession  in  the  hus- 
band of  the  daughter,  to  authorise  a  recovery  by  him,  of  that 
portion  of  her  estate  in  the  slaves,  so  released  and  claimed 
jby  des,cen$.*-i&.  286 
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BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  If  the  residence  of  the  drawer  of  a  bill  of  exchange,  be  not 
known  to  the  holder,  and  he  cannot  ascertain  it,  by  reasona- 
ble diligence,  sach  holder  is  relieved  from  the  necessity  of 
giving  notice  of  a  prolest,  for  non  payment. — Robinson  fy  Da- 
venport vs  Hamilton.  9 1 

2.  That  notice  of  the  protest  of  a  bitt  of  exchange,  for  non 
payment,  is  placed  in  the  Post  Office,  directed  to  the  place 
where  the  drawer  dated  it ;  is  sufficient  diligence  to  charge 
him,  in  the  absence  of  proof  of  the  holder's  knowledge,  that 
there  is  a  post  office  at  the  place  where  dated  ;  or  of  the 
drawer's  residence  near  a  post  office. — ib.  91 

S.  Under  a  plea  to  an  action,  upon  a  promissory  note,  that  the 
note  had  been  discharged  by  the  execution  of  a  deed  of  trust 
of  real  estate,  made  by  the  defendant;  parol  proof  is  not  ad- 
missible, to  show,  that,  at  the  time  the  deed  was  executed,  it 
was  agreed  that  it  should  operate  as  an  extinguishment  of  the 
note  sued  on — Brooks  and  Brown  vs  Maltbie.  96 

4.  Where  a  vendee  of  real  estate,  who  purchases  at  an  admin- 
istrator's sale,  relinquishes  part  of  the  lands  purchased  under  * 
an  act  of  Congress,  and  receives  for  the  balance,  a  certificate 
of  final  payment  in  his  own  name,  which  is  about  being  fol- 
lowed by  a  grant — ho  cannot  resist  the  recovery  of  the 
amount  of  a  note  given  to  the  administrator  for  such  lands, 
by  alleging  any  irregularities  in  the  proceedings  of  the  ad- 
ministrator, in  effecting  the  sale. — Lee  ami  Casey  vs  White , 
adroV.  178 

5.  Whether  the  fact  that  an  indorsee  of  a  promissory  note,  has 
failed  to  comply  with  the  requisitions  of  the  statule/so  as  to 
charge  the  indorser,  may  be  pleaded  specially,  quarel — Ca- 
vannaugh  vs  Taium.  204 

£.  But  where  a  special  plea,  averred  the  omission  of  the  indor- 
see, to  use  the  diligence  required  by  the  statute;  and  also 
the  facts  that  the  maker  of  the  note  sued  on,  was  possessed 
of  property  liable  to  attachment;  and  was  only  temporarily 
absent  from  the  County  of  his  residence,  on  business;  it  was 
held,  that  such  plea  was  demurrable. — ib.  204 

7.  The  return  of  non  est  inventus ,  by  a  constable,  to  a  warrant, 
issued  against  the  maker,  of  a  promissory  note,  on  the  same 
day  issued,  is  ndt  a  sufficient  compliance  with  the  law,  to 
charge  the  indorser. — ib.  204 

8.  In  a  proceeding  by  notice,  under  the  charter  of  the  Bank  of 
the  State  of  Alabama,  to  charge  pne  as  the  acceptor  of  a  bill 
of  exchange  positive  proof  must  be  shewn,  in  the  record,  to 
have  been  made  of  an  acceptance  by  him.  —  Walker  vs  The 
Bank  of  Alabama.  215 

<9.  In  such  cases,  an  allegation,  in  the  notice,  that  the  President 
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and  Directors,  are  the  "holders  and  owners"  of  the  bill  of  ex- 
change sued  on,  is  equivalent  to  an  averment,  that  the  bill  is 
the  property  of  the  bank. — ib.  215 

10.  A  judgment  by  default  in  cases  of  this  character,  is  no  ad- 
mission of  the  cause  of  action;  and  it  must  be  proved,  (and 
entered  in  the  record,)  whether  ihe  judgment  be  by  default 

or  otherwise. — ib.  215 

1 1.  Accommodation  endorsers  occupy,  as  to  the  drawer  of  a  note, 

the  situation  of  sureties.-— Meek  fy  Co.  vs  Black  et  al.  374 

12.* Where  one,  of  two  accommodation  endorsors  of  a  promis- 
sory note,  discounted  in  Bank,  received  the  amount  from  the 
maker,  and  failed  to  apply  it,  so  that  the  other  endorser  was 
compelled  to  pay — held, 

1 .  That  payment  to  one  endorser,  was  not  a  payment  to 
both,  a$  joint  payees. 

2.  That  the  endorser  receiving  the  payment,  being  the 
confidential  agent  of  the  maker,  bound  the  latter,  by  his  omis- 
sion; and  that  the  maker  was  bound  to  refund  to  the  other 
endorser,  the  amount  paid  by  him  on  the  judgment  obtained 

on  said  note, — ib.  374 

13. In  an  action  by  an  administrator,  on  a  note  executed  to  him, 
as  such,  the  defendant,  (the- maker,)  may  well  set  off,  an  or- 
der, accepted  by  the  administrator,  in  that  capacity,  and 
drawn  in  favor  of  the  makor  of  the  note,  by  a  6tranger. — Tate 
vs  Chandler.  417 

14. Board  and  lodging,  care  and  attention  to  a  plaintiff's  ward,   ' 
form  no  ground  ofofF-sct  against  such  plaint in^  where  he  sues 
on  a  note  payable  to  hirn  as  an  administrator. — ib.  417 


BOND. 

1.  The  approval  of  the  bond  of  a  constable,  by  a  judge  of 
the  county  Court,  under  the  statutes  of  this  State,  is  not  re- 
quired to  be  entered  of  record,  in  open  Court. — Seaman  etal. 

vs  Difphey  et  al.  159 

2.  In  such  case,  a  certificate  by  the  judge,  thai  a  constable  is 
authorised  to  enter  upon  the  discharge  of  the  duties  of  his  office, 

is  sufficient  evidence  of  approval  by  the  judge. — ib.  159 

3.  Sureties  to  a  bond,  given  by  a  claimant  of  property  levied  on 
under  execution,  can  not,  it  seems,  on  error  from  a  judgment 
rendered  against  them,  on  such  bond,  object  tp  any  defect  in 
the  judgment  against  their  principal,  while  that  judgment  re- 
mains in  force. — Elliott  el  al.  vs  Gray,  for  use,  §c.  168 

4.  That  a  jury,  in  determining  an  issue  between  a  plaintiff  in 
execution,  and  a  claimant  of  property,  levied  on  under  it, 
have  omitted  to  notice  a  portion  of  the  property  levied  on  ; 
can  not  be  objected,  by  l lie  sureties  to  the  bond  of  such 
claimant,  in  a  proceeding  against  them,  on  such  bond. — ib.       1C8 
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5.  Sureties  to  a  writ  of  error  bond,  executed  on  removing  a  case 
from  one  Court  to  another,  are  discharged  by  the  execution 
of  a  new  writ  of  error  bond,  by  new  sureties,  taking  the  case 
from  the  latter  into  a  higher  tribunal. —  Winston  and  Fenwick 

vs  Rives.  269 

6.  Thus,  where  a  cause  was  removed  by  writ  of  error,  from 
the  County  to  the  Circuit  Court,  and  there  affirmed,  and  sub- 
sequently, by  writ  of  error,  was  taken  to  the  Supreme  Court — 
it  was  held,  that  the  execution  of  a  wrft  of  error-  frond,  in  the 
latter  case,  operated  as  a  discharge  of  the,  sureties  in  the  for- 
mer bond. — ib.  p  269 

7.  A  declaration  against  the  keeper  of  a  ferry,  in  an  action  on 
his  bond  to  the  judge  of  the  County  Court,  setting  otit  the 
bond,  and  assigning  as  a  breach,  (in  substance)  that  the 
keeper  had  not  provided  good  and  sufficient  boats;  nor  done 
and  performed  generally,  all  matters  required  by  law  and 
the  statutes  of  the  State — tor  that  the  said  keeper  had  deliv- 
ered to  bim,  for  hire,  certain  merchandize,  goods,  wares,  &c, 
to  be  conveyed' across  a  river:  and  that  the  keeper  conducted 
the  same  so  negligently  as  to  damage  and  lose  said  goods, 
&c. — held  not  sufficient,  as  a  breach,  to  authorise  a  recovery. 
Judge  of  Wilcox  County  Court,  use,  fyc.  vs  Pharr.  332 

8.  Where  goods  are  replevied  by  a  stranger,  (not  being  the  at- 
torney, agent  or  factor  of  the  defendant,)  and  a  bond  is  exe- 
cuted,— such  bond  assigned  by  the  sheriff  to  the  plaintiff  in  ' 
execution,  furnishes  to  the  latter  no  legal   cause  of  action 
against  the  obligor. —  Cummins  vs  Gray.  397 

9.  An  action  of  debt  may  well  be  sustained,  jointly  against  a 
sheriff  and  his  sureties,  upon  his  official  bond,  for  a  failure  to 
pay  over  money  collected  by  him;  without  first  establishing 
the  liability  and  default  of  the  sheriff,  by  a  separate  suit. — 
Governor,  use,  fyc.  vs  White  et  al.  44 1 

10. In  an  action  of  debt  against  a  sheriff  and  his  sureties,  on  his 
official  bond,  to  recover  various  monies  received  by  him,  and 
not  paid  over;  it  is  a  sufficient  assignment  of  breach,  to  aver 
a  general  receipt  of  the  entire  amount  collected,  and  fail- 
ure to  pay  over,  without  specifying  each  particular  item  re- 
ceived.—-16.  44  j 

BOUNDARY. 

1.  A  declaration  in  trespass  to  try  titles,  describing  the  land,  as 
"  the  South  half  of  the  East  half  of  the  South-West  quarter  of 
section,"  &c — held  sufficiently  certain  as  to  boundary  and 
quantity. — Sawyer  vs  Fitls.  365 
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BREACH. 

1.  A  declaration  against  the  keeper  of  a  ferry,  in  an  action  on 
his  bond  to  the  judge  of  the  County  Court,  setting  out  the 
bond,  and  assigning  as  a  breach,  (in  substance)  that  the 
keeper  had  not  provided  good  and  sufficient  boats;  nor  done 
and  performed  generally,  all  matters  required  by  law  and 
the  statutes  of  the  State — for  that  the  said  keeper  had  deli?" 
ered  to  him,  for  hire,  certain  merchandise,  goods,  wares,  &,c, 
to  be  conveyed  across  a  river:  and  that  the  keeper  conduct- 
ed the  same  so  negligently  as  to  damage  and  lose  said  goods, 
&c. — held  not  sufficient,  as  a  breach,  to  authorise  a  recovery. 
Judge  of  Wilcox  County  Court  fyc.  vs  Pharr.  332 

2.  In  an  action  of  debt  against  a  sheriff  and  his  sureties,  on  his 
official  bond,  to  recover  various  moneics  received  by  him,  and 
hot  paid  over;  it  is  a*  sufficient  assignment  of  breach,  to  aver 

'  a  general  receipt  of  the  entire  amount  collected,  and  failure 
to  pay  over,  without  specifying  each  particular  item  received. 
Governor,  for  use,  <§-c.  vs  White  et  al.  44! 

CARRIERS. 

1.  Acts  of  God,  or  inevitable  accidents,  which  c6nstitute  a  legal 
excuse  for  the  loss  of,  or  damage  to  goods,  lost  or  damaged 
by  the  sinking  or  destruction  of  a  steam  boat,  or  other  vessel, 
must  appear  to  be  the  imhiediate,  not  remote  cause  of  the  loss 
or  damage;  and   must  be  beyond  the  prevention  or  control 

of  human  prudence. — Sprowl  et  at.  vs  Kellar.  38# 

2.  Where  several  defendants  are  sued  jointly,  as  part  owners  of 
a  steam  boat,  for  a  loss  or  damage  to  goods,  occasioned  by 
the  sinking  or'destruction  of  such  boat;  part  of  thera  may  be 
convicted  and  others  discharged,  according  to  the  proof  of 
their  legal  responsibility. — ib.  382 

CERTIFICATE  OF  CONFIRMATION. 

l./A  certificate  of  confirmation  issued  by  the  register  and  recei- 
ver of  a  land  office,  acting  as  commissioners,  under  the  act 
of  congress  of  the  8th  May,  1822,  is  competent  as  evidence  in 
the  courts  of  this  State,  in  trespass  to  try  titles,  between  one 
claiming  under  such  certificate,  and  another,  claiming  by  pos- 
session.— Ryder  vs.  Innerarity.  *  l4 

2..  A  ad  this,  notwithstanding  such  certificate  is  unaccompanied 
by  any*  separate  and  distinct  warrant  of  survey  or  location. — 
ib.  -.i  .  \4 

3.  A  transcript* of  the  title  upon  which  such  certificate  is  found- 
ed!,taken,  from *he  land  office,  properly  authenticated,  and 
proved  to  be, a  true  copy,  by  a  competent  witness,  can  not  be 


iNDfex.  465 

rejected,  as  evidence,  on  the  ground  that  it  appears  to  be  a 
sworn  copy  of  a  translation  of  the  originak — ib.  14 

CERTIORARI.     . 

,  1.  A  certiorari,  to  remove  a  judgment,  rendered  by  a  justice  of 
the  peace,  into  the  Circuit  or  County  Courts,  is  not  grantable 
upon  matters  occurring  subsequent  to  the  rendition  of  such 
judgment. —  Wheelock  vs  fVrjghU  163 

2.  But  the  election  of  a  plaintiff,  to  file  a  statement  in  such 
case,  and  proceed  to  trial  upon  his  original  cause  of  action, 
after  a  motion  to  dismiss  the  certiorari  has  failed,  is  a  waiver 

of  his  right  to  Such  dismissal,  in  error. — ib.  163 

CHANCERY.  ' 

1.  A  decree  in  chancery,  Authorising  a  sale  of  all  the  real  es- 
tate of  a  party,  is  good,  as  evidence,  against  all  the  world,  so 
far  as  the  transfer  of  the  right  of  such  party  to  another,  or  to 
a  purchaser  under  such  decree,  is  concerned. — Ryder  vs  In- 
nerarity.  "  14 

St.  After  a  fcopartnership  has  been  established,  aliunde,  an  an- 
swer in  Chancery  of  one  of  a  firm,  is  competent  evidence  in  a 
suit  at  law,  against  the  company,  to  show  admissions  of  a 
plaintiff's  demand. — Hutchins  vs  Childress  fy  Baker.  34 

3.  A  decree  in  chancery  perpetually  enjoining  a  judgment  at 
law,  will  be  reversed,  and  the  bill  dismissed — it  appearing 
that  the  defendant  is  not  regularly  in  Court,  by  publication  ; 
and  judgment  pro  confesso. — Moore  vs  Wright.  84 

4.  It  is  not  sufficient  that  an  order  of  publication  is  had,  in  a 
chancery  cause  :  proof  of  the^ublication  must  also  be  made. 

ib.  84 

5.  Semble— That  where  a  decree  is  had  in  a  Chancery  cause, 
and  it  is  taken  to  the  Supreme  Court,  on  appjeal,  and  affirm- 
ed; the  Court  below  has  the  power  to  enforce,  and  carry  out 
the  decree;  as  though  it  had  never  been  in  this  Court.— Simp- 
son vs  McLaughlin.  ,  88 

6.  Where  proceedings,  to  try  the  right  to  property  levied  on  un- 
der an  execution,  are  pending,  and  the  plaintiff  files  a  bill  in 
Chancery,  to  subject  such  property,  as  trust  estate,  to  the 
payment  of  the  same  debt;  he  can  not  be  forced  to  elect 
which  remedy  he  will  pursue,  until  he  has  had  the  benefit  of 
the  defendant's  answer. — Houston  6/  Gillespie  vs  i~ 

.7  A  decree  in  chancery,  that  "  defendants. equit 

tion  be  forever  barred,"  will  be  considered  as  i 

of  foreclosure. — Hunt  vs  Lewin  and  Wyser.  d 
8.  The  matter  of  costs,  in  chancery  proceedings 
4  s  &  p.,  59 
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discretion  of  the  Chancellor;  and  are  to  be  decreed  in  refer- 
ence to  the  circumstances  and  justice  of  each  case. — ib.  138 

9.  Although  a  Chancellor  has  so  far  a  discretion  upon  the  sub- 
ject of  costs1that  an  appellate  Court  will  not  revise  that  ques- 
tion, when  presented  alone;  yet  where  a  substantia]  question 
is  presented, — a  decree  in  respect  to  costs,  may  be  varied  on 
appeal,  though  affirmed  on  every  other  point. — ib.  ~~    138 

10. In  cases  where  a  bill  is  filed  by  a  mortgagee  for  foreclosure, 
Chancery  can  only  act  in  rem,  and  decree  a  sale  or  foreclosure 
of  the  mortgaged  premises;  and  any  balance  remaining  on 
the  debt,  to  secure  which  the  .mortgage  is  executed,  may  be 
recovered  at  law. — ib.  138 

11. But  to  authorise  the  recovery  of  any  balance,  which  may  ex- 
ist, in  the  debt  secured,  by  reason  of  the  deficiency  of  the 
value  of  the  pledge — there  must  be  an  express  covenant  in 
the  mortgage  deed,  for  the  payment  of  the  debt;  or  a  sepa- 
rate bond  or  note,  or  other  evidence  of  an  express  promise  to 
pay  the  debt. — ib.  138 

12.  Though  in  cases  where  mortgages  are  foreclosed  in  equity, 
the  usual  practice  is  to  decree  a  sale  of  the  mortgaged  pro- 
perty— yet  a  chancellor  (with  the  mortgagees  consent,)  may 
decree  the  property  absolutely  to  the  mortgagor. — ib.  138 

13.  Parties,  defendants,  to  a  chancery  cause,  against  whom  it  is 
dismissed,  or  who  are  content  with  the  decree,  are  not  neces- 
sarily j  to  be  joined  and  made  parties  to  a  writ  of  error,  taken 
by  one  defendant — nor  will  the  Court  in  such  case,  it  appear- 
ing that  they  have  no  interest,  order  a  severance,  or  compel 

a  joinder. —  Craig  \&CarswcWs  exhr.  267 

14.  The  vendee  of  a  slave,  sold  on  a  warranty  of  good  character, 
will  be  relieved  in  a  Court  of  Chancery,  where  the  vendor 
has  left  the  State,  and  resides  without  its  judicial  jurisdiction- 
it  appearing  that  the  purchascmoney  is  the  only  fund  within 
the  State;  and  that  there  has  been  a  false  warranty. —  Wyatt 

vs  Greer  etal.  318 

15.But,  where  a  bill,  in  such  case,  contained  no  prayer  for  gen- 
eral or  special  relief,  but  only  for  injunction  against  the  pur- 
chase fund;  the  Court  refused  a  decree  here,  and  remanded 
the  case  at  complainant's  costs. — ib.  318 

16.  Where  a  judgment  at  law  has  been  superseded  by  the  or- 
der of  a  Chancellor,  granting  an  injunction;  and  on  hearing, 
the  injunction  is  dissolved,  and  the  bill  filed  to  obtain  it,  dis- 
missed— an  appeal  taken  from  the  decree,  dissolving  the  in- 
junction, and  the  execution  of  the  usual  bond,  do  not  revive 
and  continue  the  injunction,  so  as  to  supersede  the  execution 

at  law. —  Garrow  vs  Carpenter  and  Hanrick,  ad:mrs.  336 

17.  Where,  in  such  case,  after  the  dissolution  of  au  injunction, 
and  while  the  question  om  appeal,  is  pending,  execution  is  ta- 
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ken  out  on  the  judgment  at  law,  and  run  against  the  defen- 
dant— this  Court  will  not,  on  petition,  award  a  supersedeas. — 
ib.  336 

18. Where  A,  being  the  agent  of  B,  contracted  verbally  with  C, 
for  the  tfale  of  a  lot  of  land,  owned  by  B,  and  which  A  was 
empowered  to  sell;  and  C  went  into  possesson,  and  so  con- 
tinued for  several  years;  and  in  the  mean  time,  A  procured  a 
title  for  the  lot,'  to  himself — and  the  lot  was  sold  at  sheriff's 
sale,  as  A's  estate;  Chancery  (under  the  facts,)  presumed  a 
payment  of  the  purchase  money,  and  decreed  in  favor  of  B, 
and  compelled  A  to  make  a  title  to  C;  and  cancelled  the  deed 
from  the  sheriff  to  a  purchaser  of  the  lot. —  Toney  vs  Moore.     347 

19. The  evidence  of  a  witness,  in  a  chancery  cause,  will  not  pre- 
vail against  an  allegation  in  a  bill,  which  is  positively  admit- 
ted in  the  answer. — ib.  347 

20. Where  A,  being  the  surety  of  B,  in  a  bond  to  two  executors, 
was  told  by  one  of  them,  that  the  principal  had  settled  the  mat- 
ter and  the  surety  need  not  trouble  himself  about  it;  held,  that 
this  was  equivalent  to  saying  the  note  was  paid  and  discharg- 
ed; and  on  testimony  newly  discovered,  Chancery  relieved 
the  surety  against  a  judgment  on  the  bond,  after  payment  of 
the  amount  thereof,  to  the  sherjff. —  Waters  vs  Creaghy  ex'er.  4J0 

21.  In  such  case,  the  complainant  having  excused  a  defence  at 
law,  by  averring  in  his  bill,  the  death  of  one  who  heard  the 
words  of  the  executor;  held,  that  the  complainant  was  not 
bound  to  state  in  his  bill  the  name  of  him  thus  present  at  the 
conversation. — ib.  410 

22. It  seems,  the  rule^  requiring  two  witnesses  to  disprove  a  re- 
sponsive denial,  in  an  answer  in  Chancery,  does  not  apply, 
where  the  defendant  refers  to  facts  not  within  his  own  know- 
ledge, and  where  he  gives  no  satisfa9tory  reasons  for  having 
such  knowledge  of  the  facts  denied,  as  would  justify  a  re- 
sponse in  the  negative. — ib.  410 

23.  Thus,  it  seems,  two  witnesses  would  not  be  necessary  to  dis- 
prove the  answer  of  an  executor,  denying  an  allegation  in 
the  bill,  referring  to  facts  within  the  knowledge  of  a  deceas-  * 
fed  co-executor,  where  the  respondent  is  a  stranger  to  such 
facts,  and  gives  no  explanation  of  the  manner  in  which  he  ac- 
quires information  respecting  them. — ib.  410 

25k  Where  an  entry  in  the  record,  in  a  Chancery  cause, 
showed  an  order  of  publication  in  reference  to  non-resident 
defendants,  which  was  followed  by  an  entry,  that  the  said  or- 
der was/ according  to  its  tenor  and  effect,  published  in  a  pa- 
per, &c.  (naming  it,) — held,  that  this  Court  would  presiime 
that  proof  of  publication  had  regularly  been  made. —  Swift  et 
et  al.  ys  Stebbins  fy  Hunter.  447 
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26;  And  it  teems,  that  proof  of  publication  in  a  Chancery  cause, 
may  be  made,  by  calling  the  printer  into  Court,  and  producing 
the  paper.—  ib.  447 

27*  The  rule,  that  all  persons  in  interest,  must  be  made  parties 
to  a  Chancery  suit,  does  not  apply  to  the  case  of  creditors  for 
whose  use  a  mortgage  deed  of  lauds  is  executed;  and  where 
the  trustee  seeks  to  foreclose. — ib.  447 

28.  Thus,  where  a  mortgage  deed  of  lands,  has  been  executed 
to  a  trustee,  to  secure  the  payment  of  debts  to  sundry  per- 
sons, the  trustee  may  maintain  a  suit  in  Chancery  to  foreclose, 
without  the  cestui  que  trusts9  being  made  parties.  — ib.  447 


CHARTER. 

1.  While  the  construction  of  roads,  in  the  vicinity  of  a  turnpike, 
established  by  charter,  will  not  be  permitted,  where  intended 
to  diminish  the  profits  of  such  turnpike;  yet  a  community,  in 
the  neighborhood  of  a  turnpike,  will  not  be  restrained  from 
the  construction  of  roads,  obviously  demanded  by  the  situa- 
tion of  the  country,  and  the  wants  of  the  neighborhood. — 
Hall  et  al.  vs  Ragsdale.  252 


CHOSE  IN  ACTION.  , 

1.  To  perfect  the  title  of  a  husband  to  the  choses  in  action  of 
the  wife,  it  is  essential  that  during  coverture,  he  reduce  them 
into  possession. — Hogan  vs  Bell  et  ux.  286 

COMPTROLLER.  .      ,      i 

1.  Mandamus  will  go  to  the  comptroller  of  public  accounts, 
to  compel  the  issuance  of  a  warrant  on  the  treasury — where 
the  right  to  such  warrant  is  clear;  and  no  other  remedy  is 
provided. — Nichols  vs  The  ^Comptroller.  154 

2,  In  order  to  authorise  the  comptroller  to  issue  his  warrant  on 
,  the  treasury,  for  the  amount  of  a  salary,  it  is  not  necessary 

that  there  should  be  a  special,  annual  appropriation,  by  act 
of  the  legislature — where  there  is  a  general  law,  fixing  the 
amount  of  the  salary,  and  prescribing  its  payment  at  particu- 
lar periods. — ib.  ,  154 


CONTEMPT ATTACHMENT  FOR. 

1.  The  Supreme  Court  will  not  entertain  a  motion  for  an  attach- 
ment, for  the  breach  of  an  injunction,  perpetuated  here,  on 
appeal  from  an  inferior  court. — Gates  vs  M' Daniel  et  al.  69 
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2.  Disobedience  to  the  order  or  decree  of  this  Court,  in  cases 
removed  from  inferior  courts,  must  be  redressed  by  applica- 
tion to  the 'tribunal  from  whence  removed. — ib.  69 


CONTRACT. 

1  It  seems,  that  a  mother  has  no  power,  as  the  natural  guardi- 
an, to  make  a  binding  contract  with  a  third  person,  for  the  ser- 
vice of  her  daughter,  until  she  arrives  of  age. — Morris  vs 
Low  and  Rogers.  123 

2.  But  it  is  clear,'that  no  such  contract  is  obligatory,  if  by  pa- 
rol.—ib.  .   •  123 

3.  In  cases  removed  from  Justices'  Courts,  into  the  Circuit 
or  County  Courts,  evidence  is  admissible,  to  prove  that  an 
advance  has  been  made  to  a  defendant,  upon  a  special  con- 
tract to  perform  work,  which  he  failed  to  discharge:  and  un- 
der such  evidence,  the  amount  advanced  may  be  recovered. — 
Wheelockws  Wright.  163 

4.  Under  a  parol  contract,  for  the  lease  of  lands,  for  five  years, 
where  the  lessee  has  enjoyed  the  possession,  for  one  year,  the 
lessor  may  recover,  in  assumpsit,  for  the  use  and  occupation 

of  the  premises  for  that  period. — Hays  vs  Goree.  170 

5.  Where  an  agreement  was  entered  into  by  three  persons, 
whereby  it  was  declared,  that  C  contracted  as  the  party  of 
the  first  part,  and  D  &  N,  as  parties  of  the  second  part;  it 
was  held,  that  D  &  N  were  partners  in  respect  to  such  agree- 
ment; so  as  to  be  jointly  liable  to  C,  for  his  proportion  of  prof- 
its, arising  under  the  agreement,  declared  on  settlement. — 
Drake  vs  Reed.  192 

45.  Where  on  a  settlement  in  such  case,  a  balance  was  declared 
as  due  to  C,  under  the  agreement;  and  D  endorsed  such  fact  . 
on  the  back  of  the  agreement,  stating  it  to  be  due  to  C,  from 
N  &  D,  and  in  N's  hands,  and  subscribed  it  "N  &  D"— held 
that  C's  assent,  by  the  words  "  very  well,"  to  the  understand- 
ing that  the  said  balance  was  in  N's  hands,  did  not  bar  his 
claim,  against  D's  liability  as  one  of  the  partners. — ib.  192 

7.  One,  having  a  joint  claim  or  demand  against  two,  can  not  be 
held  to  release  the  liability  of  either,  by  a  mere  verbal  acqui- 
escence, (unaccompanied  by  a  positive  assent,  on  sufficient  consi- 
deration,) in  an  arrangement  by  which  it  is  agreed  between 
the  two  liable,  that  one  shall  discharge  it. — ib.  .192 

B.  Under  the  common  counts  in  assumpsit  a  party  may  recover 
for  what  he  has  performed  under  a  special  contract,  (though 
in  a  manner  variant  from  the  terms,)  notwithstanding  there 
remains  some  part  of  the  defendant's  agreement  unfinished. -- 
Hancock  vs.  Tanner  #  Evans.  262 

9.  So,  where  A,  under  a  special  contract,  agreed,  in  considera- 
tion of  a  sum,  advanced  by  B  St  C,  to  deliver  cotton,  which 
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was  to  be  sold  at  New  Orleans;  and,  at  the  time,  delivered 

part  thereof,  which  was  sold   at   Liverpool — and  the  balance 

was  not  delivered;  it  was  held  that  BSlC  might  abandon  the 

1  special  contract,  and  recover  under  the  common  Counts,  the 

overplus  of  the-  sum  advanced. — ib.  262 

10.  Where  A,  being  the  agent  of  B,  contracted  verbally  with  C, 
for  the  sale  of  a.  lot  of  land,  owned  by  B,  and  which  A  was 
empowered  to  sell;   and  C  went  into  possession,  and  so  con- 

k  'J*  tinued  for  several  years;  and  in  the  mean  time,  A  procured  a 

.  title  for  the  lot,  to  himself—and  the  lot  was  sold  at  sheriff's 
sale,  as  A's  estate;  Chancery,  (under  the  facts,)  presumed  a 
payment  of  the  purchase  money,  and  decreed  in  favor  of  B, 
and  compelled  A  to  make  a  title  to  C;  and  cancelled  the  deed 
from  the  sheriff  to  a  purchaser  of  the  lot. —  Toney  vs  Moore.  347 

11.  A  joint  owner  of  lands  may  maintain  aiv  actionAfor  rent, 
against  one,  holding  under  a  contract  of  sale  if  ratified  by 
another  joint  tenant,  where  the  latter  refuses  to  ratify  the  sale; 
and  yields  all  claim  to  the  rent:  the  defendant  having  prom- 
ised to  pay  reasonable  rent  for  the  premises,  if  the  sale  should 
not  be  ratified. —  Wy ait  vs  Bibb.  ,         .    .  391 

12.  So,  where  A  took  possession  of  lands  owned  jointly  by  B  and 
C,  under  a  contract  of  sale,  with  B,  if  ratified  by  C,  or  if 
not,  that  then  he,  A,  would  pay  rent  to  B:  and  C  refused  to 
ratify  the  sale;  but  yielded  all  claim  to  the  rent,  to  B:  it  was 
held,  that  B  was  entitled  to  his  action  for  the  rent,  on  the 
promise  of  A. — ib.  391 

CONSTABLE. 

1.  In  proceedings,  by  motion,  under  the  statute,  against  a  con- 
stable and  his  sureties,  for  failing  to  jc turn  an  execution,  it  is 
it  is  not  error  to  proceed  to  trial  and  judgment,  without  a  de- 
claration.—  Condry  et  al.  vs  Henly  $f  Murphcy.  9 

2.  In  such  case  a  jury  is  not  essential,  unless  specially  request- 
ed by  the  parties:  but  if  one  is  impanneled  and  render  a.  ver- 
dict, it  is  not  error.— rio.  9 

3.  In, proceedings  like  these,  before  a  justice  of  the  peace,  it  is 
not  error  to  render  judgment  in  favor  of  the  plaintiffs,  in  their 
€jmi  name.-- *i6.  9 

4.  The  approval  of  the  bond  of  a  constable,  by  a  judge  of 
the  county  Court,  under  the  statutes  of  this  State,  is  not  re- 
quired to  be  entered  of  record,  in  open  Court. — Seaman  et  al. 
vs  Dufphey  et  al.  v  159 

5.  In  such  case,  a  certificate  by  the  judge,  that  a  constqble  is 
authorised  to  enter  upon  the  discharge  of  the  duties  of  his  office, 

/  is  sufficient  evidence  of  approval  by  the  judge. — xb.  159 

6. The  return  of  wn  est  inventus,  by  a  constable,  to  a  warrant, 
issued  against  the  maker  of  a  promissory  note,  on  the  same 
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day  issued,  is  not   a  sufficient  compliance  with  the  law,  to 
charge  the  indbrser. —  Cavannaugh  vs  Tatum.  204 


CO-PARTNERS* 

1.  l^he  acts,  declarations,  or  admissions  of  one  of  two  partners, 
^    are  not  admissible   as   evidence  to  disprove  a  plaintiff's  de- 
mand, in  a  suit  against  them* as  a  firm,  and  where  they  have 
jointly  plead  the  general  issue. —Hutchins  vs  Childress  #  Ba- 
ker. 34 

2.  And  this,  notwithstanding  other,  previous  evidence,  to  show, 
that  such  partner  was  the  agent  of  the  plaintiff  in  the  cause. 

3.  After  a  co-partnership  has  been  established,  aliunde,  an  an- 
swer in  chancery  of  one  of  a  firm,  is  competent  evidence  in  a 
suit  at  law,  against  the  company  to  show  admissions  of  a 
plaintiff's  demand. — ib.  34 

4.  One  of  a  firm  cannot  discredit  the  admissions  of  his  co-part- 
ner, given  in  evidence  by  a  plaintiff,  against  them  joinily. — ib.     34 

5.  Where  an  agreement  was  entered  into  by  three  persons, 
whereby  it  was  declared  that  C  contracted  as  the  party  of 
the  first  part,  and  D  &  N  as  parties  of  the  second  part;  it 
was  held,  that  D  &  N  were  partners  in  respect  to  such  agree- 
ment; so  as  to  be  jointly  liable  to  C,  for  his  proportion  of  pro- 
fits, arising  under  the  agreement  declared  on  settlement. — 
Drake  vs  Reed.  192 

6.  Where  on  a  settlement  in  such  case,  a  balance  was  declar- 
ed as  due  to  C,  under  the  agreement;  and  D  endorsed  such 
fact  on  the  back  of  the  agreemeet,  stating  it  to  be  due  to  C,  ' 
from  N  &,  D,  and  in  N's  hands,  and  subscribed  it  "  N  &  D;" 
held,  that  C's  assent  by  the  word*  "very  well,"  to  the  under- 
standing that  the  said  balance  was  in  N's  hands,  did  not  bar 

his  claim,  against  D's  liability  as  oac  of  the  partners. — ib.        192 

7.  One  having  a  joint  claim  or  demand  against  two,  can  not  be 
held  to  release  the  liability  of  either,  by  a  mere  verbal  acqui- 
escence, (unaccompanied  by  a  positive  assent,  on  sufficient  con- 
sideration,)  in  an  arrangement  by  which  it  is  agreed  between 

the  two  liable,  that  one  shall  discharge  it.  —- i&.  192 

8.  Where  several  defendants  are  sued  jointly,  us  part  owners  of 
a  steam  boat,  for  a  loss  or  damage  to  goods,  occasioned  by 
the  sinking  or  destruction  of  such  boat;  part  of  them  may  be 
convicted  and  others  discharged,  according  to  the  proof  of 
their  legal  responsibility. — Sproivl  et  al  vs  Kellar.  382 


COPARNERiSHIP  NAME. 

See  Constable* 
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CORPORATION. 

1.  The  permission  of  a  city  corporation,  to  one,  to  retail  spirit- 
ous  liquors,  does  not  protect  such  person  from  an  indictment 
by  the  State,  for  retailing  without  a  license. — Davis  vs  The 
Slate  8$ 


COSTS: 

1.  The  matter  of  costs,  in  Chancery  proceedings,  are  within  the 
discretion  of  the  Chancellor,  and  are  to  be  decreed  in  refer- 
ence to  the  circumstances  and  justice  of  each  case. — Hunt  vs 
Lewin  and  Wyser.  138 

2.  Although  a  Chancellor  has  so  far  a  discretion  upon  the  sub- 
ject of  costs,  that  an  appellate  Court  will  not  revise  that  ques- 
tion, when  presented  alone;  yet,  where  a  substantial  ques- 
tion is  presented,  a  decree  in  respect  to  costs,  may  be  varied 

on  appeal,  though  affirmed  on  every  other  point. — ib.  138 

3.  In  an  action  of  trover,  full  costs  are  recoverable,  notwith- 
standing the  amount  of  the  damages. — Johnston  vs  Sims.  330 


COUNSEL ARGUMENT  OF. 

1.  It  is  not  error  that  counsel,  in  arguing  a  cause,  reads  and 
comments  upon  an  account,  only  one  item  of  which  is  spe- 
cially proved — it  appearing  that  there  was  general  proof  of 
services  performed  by  the  plaintiff.—  White  vs  Casey  fy  Heusiis.  212 


1.  This  Court,  when  a  case  is  brought  a  second  time  before  it, 
will  not  question  the  correctness  of  the  law,  under  which  it 
may  have  bee n  first  decided. — Meredith  vs  Naish.  59 

2.  The  Supreme  Court  will  not  entertain  amotion  for  an  attach- 
ment, for  the  breach  of  an  injunction,  perpetuated  here,  on 
appeal  from  an  inferior  court. — Gates  vs  M' Daniel  el  al.  63 

3.  Disobedience  to  the  order  or  decree  of  this  Court,  in  cases 
removed  from  inferior  courts,  must  be  redressed  by  applica- 
tion to  the  tribunal,  from  whence  removed. — ib.  6& 

4.  Semble — That  where  a  decree  is  had  in  a  Chancery  cause, 
and  it  is  taken  to  the  Supreme  Coart,  on  appeal,  and  affirm- 
ed; the  Court  below  has  the  power  to  enforce  and  carry  out 
the  decree,  as  though  it  had  never  been  in  this  Court. — Simp- 
son vs  McLaughlin.  88 

5.  This  Court*  it  seems,  in  proper  cases,  has  authority  to  issue 
writs  of  injunction. — Davis  vs  Tuscumbia,  fyc.  Rail  Road 
Company.  421 
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COURTS  OF  JUSTICES  OP  THE  PEACE. 

1.  The  statute  requiring  that  appeals  from  Magistrate^  Courts" 
shall  be  tried  according  to  their  equity  and  justice,  does'  not 

•  embrace  cases,  where  inferior  officers  entirely  disregard  the* 
general  course  of  law;  or  assume  authority  not  delegated  to 
them,  as  such.— -Hemphill  et  at.  vs  Coats.  '  125 

2.  So  this  statute  does  not  include  proceedings  before  agustice, 
for  the  taking,  by  a  miller,  of  unlawful  toll,  where  there  is 
substantial  irregularities  in  the  whole  case.— -*6.  125 

3.  In  cases  before'  a  magistrate  against  a  miller,  for  taking  un- 
lawful toll, — the  facts  that  the  warrant  is  issued  by  one  jus- 
tice— indorsed  by  a  second,  in  an  adjoining  county,  and  there 
Served — and  the  trial  had  before  a  third  person  in  tne  county 
from  whence  issued ;  will  be.considered  sufficient  irregularity 

to  quash  the  proceedings.— ib.  '  125 

4.  A  certiorari,  to  remove  a  judgment,  rendered  by  a  justice  of 
the  peace,  into  the  Circuit  or  County  Courts,  is  not  grantable 
upon  matters  occurring  subsequent  to  the  rendition  of  «mcu 
judgment. —  JVheelockls  Wright.  '  163 

&    But  the  election  of  a  plaintiff  to  file  a  statement        .*uch 
case,  and  proceed  to  trial  upon  his  original  cause  o  ^     *tion, 
after  a  motion  to  dismiss  the  certiorari  has  failed,  is  a  waiver  . 
of  his  right  to  such  dismissal,  in  error.— -t&.  163 

6.  In  cases  removed  from  Justices'  Courts,  into  the  Circuit  or 
County  Courts,  evidence  is  admissible  to  prove  that  an  ad- 
vance has  been  made  to  a  defendant,  upon  a  special  contract, 
to  perform  work  which  he  failed  to  discharge:  and  under  such 
evidence  the  amount  advanced  may  be  recovered.—- ib.  163 

t.  A  writ  of  error,  bringing  up  two  distinct  judgments  of  a 
Court  below,  (on  appeal  from  a  Ma'gistrate,)  no  order  of  con^ 
solidation  appearing,— will  be  dismissed.—  -DeSylva  vs  Henry.'  409 

COVENANT. 

!  A  covenant  dated  as  at  an  impossible  time,  may  be  submit- 
ted to  a  jury,  without  proof  that  it  was  dated  by  mistake,  not- 
withstanding an  averment  in  the  declaration,  of  the  fact  of 
mistake — no  plea  being  filed,  putting  in  issue  the  execution 
of  the  instrument. — Richards  vs  Vanntr  adroV.  64 


DATfi,  IMPOSSIBLE^ 

1  ■.  A  covenant  dated  as  at  ah  impossible  time,  may  be  submitted 
to  a  jury,  without  proof  that  it  was  dated  by   mistake,  not- 
withstanding an  averment  in   the   declaration,  of  the  fact  of 
mistake — no  plea  bfting  filed,  putting  in  issue  the  execution  ' 
of  the  instrument.— Richards  vs  Vanner,  adrtr.  64 

4  S  &  p.  60 
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DEBT. 

1.  An  action  of  debt  may  well  be  sustained,  jointly  against  a 
sheriff  and  his  sureties,  upon  his  official  bond,  for  a  failure  to 
pay  over  money  collected  by  him;  without  first  establishing 
the  liability  and  default  of  the  sheriff,  by  a  separate  suit. — 
Governor,  use,  fyc.  vs  White  et  ah  441 

2.  In  an  action  of  debt  against  a  sheriff  and  his  sureties,  on  his 
official  bond,  to  recover  various  monies  received  by  him,  and 
not  paid  over;  it  is  a  sufficient  assignment  of  breach,  to  aver 
a  general  receipt  of  the  entire  amount  collected,  and  fail- 
ure to  pay  over,  without  specifying  each  particular  item  re- 
ceived.—*&.  *  441 


DEBT,  MORTGAGE. 

1.  In  cases  where  a  bill  is  filed  by  a  mortgagee  for  foreclosure, 
Chancery  can  only  act  in  rem,  and  decree  a  sale  or  foreclosure 
of  the  mortgaged  premises;  and  any  balance  remaining  on 
the  debt,  to  secure  which  the  mortgage  is  executed,  may  be 
recovered  at  law. — Hunt  vs  Lewin  and  Wyaer.  138 

2.  But  to  authorise  the  recovery  of  any  balance,  which  may  ex- 
ist, in  the  debt  secured,  by  reason  of  the  deficiency  of  the 
value  of  the  pledge — there  must  be  an  express  covenant  in 
the  mortgage  deed,  for  the  payment  of  the  debt;  or  a  sepa- 
rate bond  or  note,  or  other  evidence  of  an  express  promise  to 
pay  the  debt. — ib.  139 

DECLARATION. 

1.  In  proceedings,  by  motion,  under  the  statute,  against  a  con- 
stable and  his  sureties,  for  failing  to  return  an  execution,  it 
is  not  error  to  proceed  to  trial  and  judgment,  without  a  de- 
claration. —  Condry  et  al.  vs  Henly  fy  Muiyhey.  9 

DEED  OP  TRUST. 

1.  Under  a  plea  to  an  action,  upon  a  promissory  note,  that  the 
note  had  been  discharged  by  the  execution  of  a  deed  of  trust 
of  real  estate,  made  by  the  defendant;  parol  proof  is  not  ad- 
missible, to  show,  that,  at  the  time  the  deed  was  executed,  it 
was  agreed  that  it  should  operate  as  an  extinguishment  of  the 
note  sued  on — Brooks  and  Brown  vs  Maltbie*  90 

DEFAULT. 

1.  Where  a  plaintiff,  in  a  suit  before  a  magunrate,  appeals  to  a 
Circuit  Court,  he  can  not,  at  the  first  term,  take  judgment  by 
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■  default,  against  the  defendant,  without  notice  of  the  ap- 
peal.—  Wiggins  vs  Perryman.  '  94 

2.  In  cades,  where  judgment  and  verdict  are  rendered  against 
two  defendants,  (only  one  having  appeared  and  plead  to  the 
action,)  it  is  not  error,  to  have  omitted  the  entry  of  judgment 
by  default,  against  that  defendant  not  appearing  and  plead- 
ing.—  ^Brooks  and  Brtwn  vs.  Mattbie.  96 


DEMURRER. 

1.  Where  an  "  additional  plea"  is  filed,  by  leave  of  the  Court, 
after  a  demurrer  to  several  previous  pleas,  is  sustained,  the 
filing  such  additional  plea  will  not  be  viewed  as  an  abandon- 
ment of  the  others,  first  filed — no  entry  appearing  in  the  re- 
cord to  justify  such  supposition.—  Ready  y  adm'x  vs  Thompson's 
admits.  52 

2.  The  proper  manner  of  taking  advantage  of  a  plea,  bad,  but 
not  foreign  to  the  action — is  by  demurrer:  and  it  is  not  erro- 
for  an  inferior  Court  to  refuse  to  strike  out  such  plea,  on  mo- 
tion.— Carpenter  vs  Jeter.  326 

3.  Mere  defects  in  a  declaration  will  be  considered  as  cured,  by 
plea  to«the  merits,  either  before  or  after  a  demurrer.  Cummins 

vs  Gray.  397 

4.  But,  where  a  declaration  contains  no  substantial  cause  of 
action,  its  insufficiency  will  not  be  cured  by  plea  to  the  me- 
rits; and  may  be  taken  advantage  of  either  on  a  second  de- 
murrer; by  motion  in  arrest  of  judgment;  or  in  error. — ib.     397 

5.  So,  where  a  demurrer  to  a  declaration,  containing  no  sub- 
stantial cause  of  action,  has  been  overruled,  and  the  defen- 
dant pleads  over — a  second  demurrer,  to  the  plea,  may  well 

be  extended  back  to  the  declaration.—^.  397 


DETINUE. 

1.  A  plea  in  detinue  for  slaves,  that  the  slaves  had  been  in  de- 
fendant's possession  in  another  State,  for  four  years;  and  that 
by  the  laws  of  such  State,  such  possession  vested  a  title  in  the 
holder — held  bad. — Carpenter  vs  Jeter.  326 

2.  It  seems,  that  an  executor  may  maintain  detinue,  for  the  title 
papers  of  land,  owned  by  his  testator,  without  a  special  aver- 
ment in  the  declaration,  of  his  right  to  sue. — Cummings  vs 
Tindally  ex'or.  357 

3.  In  detinue  for  the  patents  of  several  tracts  of  land,  the  jury 
should  assess  the  value  of  each  patent  separately :  and  an 

SiLlGEMCEoimssion  to  do  so,  is  error. — ib.  357 

I.  If  the  residence  of  the  drawer  of  a  bill  of  exchange,  be  not 
known  to  the  holder,  and  he  cannot  ascertain  it,  by  reasona- 
ble diligence,  such  holder  is  relieved  from  the  necessity  of 
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giving  notice  of  a  protest,  for  non  payment. — Bobinson  &r  Da~      r 
venport  vs  Hamilton.  91 

2.  That  notice  of  the  protest  of  a  bill  of  exchange,  for  non 
payment,  is  placed  in  the  Post  Office,  directed  to  the  place 
where  the  drawer  dated  it ;  is  sufficient  diligence  to  charge 
him,  in  the  absence  of  proof  of  the  holder's  knowledge,  that 
there  is  a  post  office  at  the  place  where  dated  ;  or  of  the 
drawer's  residence  near  a  post  office. — ib.  91 

3.  Whether  the  fact  that  an  indorse*  of  a  promissory  note,  has 
failed  to  comply  with  the  requisitions  of  the  statute,  so  as  to 
charge  the  indorser,  may  be  pleaded  specially,  quare1*—Ca- 
vannaugh  vs  Totem.  504 

4.  But  where  a  special  plea,  averred  the  omission  of  the  indor- 
see, to  use  she  diligence  required  by  the  statute;  and  also 
the  facts  that  the  maker  of  the  note  sued  on,  was  possessed 
of  property  liable  to  attachment;  and  was  only  temporarily 
absent  from  the  County  of  his  residence,  on  business;  it  was 
held,  that  such  plea  was  demurrable.— tfr,  204 

5.  The  return  of  non  est  inventus,  by  a  constable,  to  a  warrant, 
issued  against  the  maker  of  a  promissory  note,  on  the  same 
day  issued)  is  not  a  sufficient  compliance  with  the  law,  to 
charge  the  indorser, — Cavannaugh  vs  Tatum.  204 

DISCONTINUANCE 

1,  Where  a  declaration  is  filed  against  two  defendants,  only  one 
of  whom  appears  and  pleads,  and  there  is  a  regular  contiu- 
ance  against  each,  at  every  term,  down  to  the  rendition  of 
verdict  and  judgment  against  both;  no  discontinuance  can  be 
held  to  have  operated. — Brooks  and  Brown  vs  Maltbye,  96 

ENTRY,  NUNC  PRO  TUNC. 

1.  Judgment  nunc  pro  tunc,  may  be  entered  upon  a  verdict,  af- 
ter the  expiration  of  three  years  from  the  time  of  rendering 
it— all  parties  being  in  Court.-- *>Mays  et  ah  vs  Has  sell. 

2.  Where  an  order  was  made  at  one  term,  for  a  change  of  venue, 
in  a  civli  "ase,  but  which  was  not  entered  on  the  minutes — 
held  no'       or,  that  at  the  ensuing  term,  the  Court  suffered 

the  entr        be  made  nunc  pro  tunc — Davis  vs  Hooper,  231 

ERROR ASSIGNMENTS  OP. 

1.  The  Supreme  Court  will  not  generally  encourage  an  omission 
to  make  out  assignments  of  error,  by  setting  aside  judgments, 
taken  for  want  of  them.—  Waters  vs  Creagh,  ex'or.  SI 

2.  But  semble9  under  very  peculiar  circumstances,  the  rule  will 

be  relaxed.— i6.  81 

ERROR,  AND  WRIT  OP. 

1.  In  proceedings  by  motion,  under  the  statute,  against  a  con- 
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etable  and  his  sureties,  for  failing  to  return  an  execution,  it  is 
not  error  to  proceed  to  trial  and  judgment  without  a  declara- 
tion.— Con&ry  et  al.  vs  Henley  fy  Murphey.  9 

2.  In  such  case  a  jury  is  not  essential,  unless  specially  request- 
ed by  the  parties:  but  if  one  is  impanneled  and  render  a  ver- 
dict, it  is  not  error. — ib.  9 

3.  In  proceedings  like  these,  before  a  justice  of  the  peace,  it  is 
not  error  to  render  judgment  in  favor  of  the  plaintiffs,  in  their 
firm  name.—- ib.  %  9 

4.  Where  a  witness  was  allowed  to  be  examined  in  a  suit, 
by  a  defendant,  after  the  plaintiff  had  closed  his  rebutting  testi- 
mony, on  the  ground,  (as  expressed  by  the  Court,)  that  new 
facts  had  been  disclosed,  such  decision  held  not  revisable  in 
error. — Hutchins  ve  Childress  fy  Baker.  34 

.5.  In  cases  where  judgment  and  verdict  are  rendered  against 
two  defendants,  (only  one  having  appeared  and  plead  to  the 
action,)  it  is  not  error  to  have  omitted  the  entry  of  judgment 
by  default,  against  the  defendant  not  appearing  and  pleading. 
Brooks  and  Brown  vs  Maltbie.  96 

6.  But  the  election  of  a  plaintiff,  to  file  a  statement  in  a 
case,  and  proceed  to  trial  upon  his  original  cause  of  action, 
after  a  motion  to  dismiss   a  certiorari  has  failed,  is  a  waiver 

of  his  right  to  such  dismissal,  in  error. —  Wheelock  vs  Wright*  163 

7.  Sureties  to  a  bond,  given  by  a  claimant  of  property  levied  on 
under  execution,  can  not,  it  seems,  on  error  from  a  judgment 
rendered  against  them,  on  such  bond,  object  to  any  defect  in 
the  judgment  against  their  principal,  while  that  judgment  re- 
mains in  force. — Elliott  et  al.  vs  Gray,  for  use,  fyc.  168 

$.  It  is  not  error  that  counsel,  in  arguing  a  cause,  reads  and 
comments  upon  an  account,  only  one  item  of  which  is  spe- 
cially proved — it  appearing  that  there  was  general  proof  of 
services  performed  by  the  plaintiff. —  White  vs  Casey  fy  Heustis.  212 

$.  Where  an  order  was  made  at  one  term  for  a  change  of  menue, 
in  a  civil  case,  but  which  was  not  entered  on  the  minutes — 
held  not  error,  that  at  the  ensuing  term,  the  Court  suffered 
the  entry  to  be  made,  nunc  pro  tunc. —Davis  vs  Hooper.  231 

10.  Parties,  defendants,  to  a  chancery  cause,  against  whom  it  is 
dismissed,  or  who  are  content  with  the  decree,  are  not  neces- 
sarily, to  be  joined  and  made  parties  to  a  writ  of  error,  taken 
,by  one  defendant — nor  will  the  Court  in  sijch  case,  it  appear- 
ing that  they  have  no  interest,  order  a  severance,  or  compel 
a  joinder. — Craig  vs  CarswelVs  ex*or.  267 

II Sureties  to  a  writ  of  error  bond,  executed  on  removing  a  case 
from  one  Court  to  another,  are  discharged  by  the  execution 
of  a  new  writ  of  error  bond,  by  new  sureties,  taking  the  case 
from  the  latter  into  a  higher  tribunal. —  Winston  and  Femvick 
vs  Rives.  269 
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12.'  Thus,  where  a  cause  was  removed  by  writ  of  error,  from 
the  County  to  the  Circuit  Court,  and  there  affirmed,  and  sub- 
sequently, by  writ  of  error,  was  taken  to  the  Supreme  Court — 
it  was  held,  that  the  execution  of  a  writ  of  error  bond,  in  the 
latter  case,  operated  as  a  discharge  of  the  sureties  in  the  for- 
mer bond. — to.  269 

13.  The  prepet  manner  of  taking  advantage  of  a  plea,  bad,  but  not 
foreign  to  the  action — is  by  demurrer;  and  it  is  not  error  for 
an  inferior  court  to  refuse  to  strike  out  such  plea,  on  motion. 
Carpenter  vs  Jeter.  326 

14.  In  detinue  for  the  patents  of  several  tracts  of  land,  the  jury 
should  assess  the  value  of  each1  patent  separately :  and  an 
omission  to  do  so,  is  error. — Cummings  vs  Tindall,  ex'or.        357 

15. After  issue  and  verdict,  in  a  case  of  the  trial  of  the  right  of 
property,  for  two  slaves,  the  Court  has  no  right  to  sever,  and 
grant  a  new  trial,  as  to  one  slave,  and  refuse  it  as  to  the  other. 
Dale  vs  Mostly.  371 

16. In  such  case,  a  writ  of  error,  taken  to  reverse  the  judgment 
of  condemnation,  as  to  one,  while  the  judgment  as  to  the  oth- 
er, in  reference  to  whom  the  new  trial  is  refused,  is  pending; 
held  irregular,  and  will  be  dismissed. — ib.       ^  371 

17.  A  writ  of  error,  bringing  up  two  distinct  judgments  of  a 
Court  below,  (oa  appeal  from  a  magistrate,)  no  order  of  con- 
solidation appearing,  will  be  dismissed. — DeSylvavs  Henry.  409 


ESTATE. 

1.  At  common  law,  an  execution,  bearing  a  regular  date,  ante- 
rior to  the  death  of  a  defendant,  (though  the  date  be,  by  rela- 
tion, back,)  might  have  been  received  by  the  officer,  after  the 
death  of  the  defendant,  and  levied  on  the  goods  of  the  estate, 
and  the  same  sold,  without  making  the  personal  representa- 
tive a  party. — Collingsworth  vs  Horn.  237 

2.  If,  however,  the  personal  representative  had  been  made  a  par- 
ty to  the  execution,  without  a  revival  of  the  judgment,  by  scire 
facias,  against  him,  it  seems  such  execution  would  be  void.-ib*  237 

3.  Semble — In  this  State  if  no  execution  issues  upon  a  judgment, 
until  after  the  expiration  of  a  year  and  a  day,  from  the  time 
rendered;  or,  if  aot  sued  out  before  the  death  of  a  defendant — 
in  either  case,  an  execution  taken  out,  without  a  revival  by 
scire  facias  y  might  be  considered  irregular. — ib.  237 

4.  In  the  event,  however,  of  the  death  of  a  defendant,  after  ex- 
ecution has  begun,  it  seems,  that  no  revival  against  the  perso- 
nal representative  would  be  essential,  where  regular  execu- 
tions have  preceded  his  death;  and  a  lien  has  been  kept  up 
and  continued,  from  the  first  execution  to  the  last. — ib.  237 

5.  But  Semble,  where  executions  are  taken  out  upon  a  judgment, 
obtained  in  one's  life  time,  which  are  regularly  issued  and  re- 
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turned;  and,  after  the  defendant's  death,  a  subsequent  exe- 
cution is  issued  and  levied  upon  property  which  the  defen- 
dant may  have  had  in  his  possession  before  his  death — a  Hen 
is  acquired,  which  the  death  of  the  defendant  does  not  de- 
stroy— so  as  to  vest  the  property  in  his  personal  representa- 
tive.— ib.  237 

6.  And  where  such  an  execution  thus  regularly  preceded,  is  is- 
sued after  the  death  of  the  defendant,  (though  it  might  be  ir- 
regular,) yet  it  is  not  void,  but  voidable  only;  and  can  not  be 
questioned  by  a  stranger. — ib,  237 

7.  So,  it  seems,  a  plwies  execution  issued  upon  a  judgment  ob- 
tained in  the  life  time  of  a  defendant,  and  which  has  been  re- 
gularly preceded  by  alias  arid  original — both  returned  nulla 
bona;  is  not  void,  because  issued  after  the  defendant's  death. 

— ib.  237 

ESTATE,  RESIDUARY. 

1.  Where  slaves  were,  by  the  will  of  a  testator,  lent  to  a  daugh- 
ter, during  her  life,  and  on  failure  of  heirs  of  her  body,  re- 
mainder to  others;  and  afterwards,  before  the  testator's  death, 
the  daughter  married,  and  the  slaves  were  occasionally  in 
possession  of  herself  and  husband;  it  was  held  that  the  terms 
of  the  bequest  could  not  be  defeated  by  the  fact,  that  the 
slaves  had  thus  gone  into  her  possession,  on  marriage — and 
by  setting  up  such  fact,  as  a  parol  gift — it  appearing  that  all  " 
parties  at  the  time,  recognised  the  bequest  and  limitations  by 
the  will,  and  acquiesced  therein. — Hogan  vs.  Bell  el  ux.  286 

2.  In  a  case  where  a  testator  bequeathed  slaves  to  his  daugh- 
ter for  life,  remainder  (in  the  event  of  her  having  no  issue  of 
her  body,)  to  the  testator's  four  children — held,  that  the  inter- 
est of  the  residuary  legatees  in  the  slaves,  was  assignable, 
in  their  lives;  and  descendible,  on  their  decease,  to  their  le- 
gal representatives. — ib.  286 

3.  But  where  slaves  were  bequeathed  to  a  testator's  daughter, 
during  life,  with  a  limitation  to  her  sister  and  brothers,  in  the 
event  of  her  dying  without  heirs  of  her  body;  and  a  release 
of  the  contingent  estate  was  afterwards  made  by  two  of  the 
residuary  legatees,  to  the  daughter,  and  a  third  died  during 
her  life-time,  a  minor — it  was  held,  that  the7  descent  from  the 
deceased  brother,  and  the  release  of  the  interest  of  the  two 
others,  being  valid,  vested  a  sufficient  possession  in  the  hus- 
band of  the  daughter,  to  authorise  a  recovery  by  him,  of  that 
portion  of  her  estate  in  the  slaves,  so  released  and  claimed 

by  descent.— ib.  286 

EVIDENCE. 

1.  A  certificate  of  confirmation  issued  by  the  register  and  recei- 
ver of  a  land  office,  acting  as  commissioners,  under  the  act 
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of  congress  of  the  8th  May,  1822,  is  competent  as  evidence  id 
the  courts  of  this  State,  in  trespass  to  try  titles,  between  one 
claiming  under  such  certificate,  and  another,  claiming  by  pos- 
session.— Ryder  vs.  Innerarity.  14 

2.  And  this,  notwithstanding  such  certificate  is  unaccompanied 
by  any  separate  and  distinct  warrant  of  survey  or  location.— 

ib.  14 

3.  A  transcript  of  the  title  upon  which  such  certificate  is  found- 
ed, taken  from  the  land  office,  properly  authenticated,  and' 
proved  to  be  a  true  copy,  by  a  competent  witness,  can  not  be 
rejected,  as  evidence,  on  the  ground  that  it  appears  to  be  a 
sworn  copy  of  a  translation  of  the  original.  — ib.  14 

4.  A  decree  in  chancery,  authorising  a  sale  of  all  the  real  es* 
tate  of  a  party,  is  good,  as  evidence,  against  all  the  world,  so 
far  as  the^ransfer  of  the  right  of  such  party  to  another,  or  to 

a  purchaser  under  such  decree,  is  concerned.  — ib.  14 

6.  The  time  and  manner  of  introducing  and  closing  the  evidence 
in  a  suit,  are  necessarily  within  the  judicial  discretion  of  the 
presiding  Judge. — Hutchins  vs  Childress  fy  Baker,  34 

6.  So,  where  a  witness  was  allowed  to  be  examined  in  a  suit, 
by  a  defendant  after  the  plaintiff  had  closed  his  rebutting  tes- 
timony, on  the  ground,  (as  expressed  by  the  Court,)  that  new 
facts  had  been  disclosed,  such  decision  held  not  revisable  in 
error. — ib  34 

7.  The  acts,  declarations^ or  admissions  of  one  of  two  partners, 
are  not  admissible  as  evidence  to  disprove  a  plaintiff's  de- 
mand, in  a  suit  against  them  as  a  firm)  and  where  they  have 
jointly  plead  the  general  issue. — ib.  34 

8.  And  this,  notwithstanding  other,  previous  evidence,  to  show, 
that  such  partner  was  the  agent  of  the  plaintiff  in  the  cause. 

— ib.  34 

9.  After  a  co-partnership  has  been  established,  aliunde,  an  an- 
swer in  chancery  of  one  of  a  firm,  is  competent  evidence  in  a 
suit  at  law,  against  the  company  to  show  admissions  of  a 
plaintiff 's  demand. — ib.  k  34 

10. One  of  a  firm  cannot  discredit  the  admissions  of  his  co-part- 
ner, given  in  evidence  by  a  plaintiff,  against  them  jointly. — ib.     34 

1 1  This  Court  will  not  tolerate  the  swelling  of  a  record,  by  the 
insertion  of  testimony,  not  necessary  to  show  its  application 
to  exceptions  in  the  cause. — Meredith  vs  JYaish.  59 

12.  Under  a  plea  to  an  action  upon  a  promissory  note,  that  the 
note  had  been  discharged  by  the  execution  of  a  deed  of  trust 
of  real  estate,  made  by  the  defendant;  parol  proof  is  not  ad- 
missible, to  show,  that  at  the  time  the  deed  was  executed,  it 
was  agreed  that  it  should  operate  as  an  extinguishment  of  the 
note  sued  on. — Brooks  and  Rrovm  vs.  Maltoie.  90 

13.  In  cases  removed  from  Justices'  Courts,  into  the  Circuit 
or  County  Courts,  evidence  is  admissible,  to  prove  that  an 
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advance  hft»  bbeti  made  to  a  defendant,  upon  a  special  con- 
tract to  perform  work,  which  he  failed  to  discharge:  and  un- 
der such  evidence,  the  amount  advanced  may  he  recovered. — 
Wheelockva  Wright.  '  v  '     16$ 

14.  In  a  proceeding  by  notice,  under  the  charter  of  the  Bank  of 
the  State  of  Alabama,  to  charge  one  as  the  acceptor  of  a  bill 
of  exchange,  positive  proof  must  be  shewn,  in  the  record,  to 
have  bteen  made,  of  an  acceptance  by  him. —  Walker  vs  The 
Bank  of  Alabama.  213 

15.  A  jndgment  by  default,  in  cases  of  this  character,  is  no  ad- 
mission of  the  cause  of  action;  and  it  must  be  proved,  (and 
fehtered  in  the  record,)  whether  the  judgment  be  by  default 

or  otherwise. — ib.  215 

16. The  evidence  of  a  witness,  in  a  chancery  cause,  wHI  not  pre- 
vail against  an  allegation  in  a  bill,  which  is  positively  admit- 
ted in  the  answer;—  Toney  vs  Moore.  341 

feXECUTION. 

I.  In  proceedings  by  motion,  Under  the  statute,  against  a  con- 
stable and  his  sureties,  for  failing  to  return  art  execution,  it  is 
Hot  error  to  proceed  to  trial  and  judgment  without  a  declara- 
tion.-—Condry  et  alsva  Henley  fy  Murphey.  9 

&.  In  such  cade  a  jury  is  hot  essential,  unless  specially  recfuest- 
-  ed  by  the  parties:  but  if  one  is  impanneled  and  render  a  ver- 
dict, it  is  not  error. — t6.  9 

$v  In  proceedings  like  these,  before  a  justice  of  the  peace,  it  is 
not  error  to  render  judgment  in  favor  of  the  plaintiffs,  in  their 
firm  name.— ib.  3 

4.  Where  proceedings,  to  try  the  right  to  property  levied  bn  un- 
der an  execution,  are  pending,  and  the  plaintiff  files  a  bill  in 
Chancery,  to  subject  such  property,  as  trust  estate,  to  the 
payment  ojf  the  same  debt;  he  can  not  be  forced  to  elect 
which  remedy  he  will  pursue >  until  he  has  had  the  benefit  of 
the  defendant's  answer. — Houston  fy  Gillespie  vs  Sadler  et  al.  130 

6v  At  common  law,  an  execution,  bearing  a  regular  date,  ante- 
rior to  the  death  of  a  defendant,  (though  the  date  be,  by  rela- 
tion, back,)  might  have  been  received  by  the  officer,  after  the 
death  of  the  defendant,  and  levied  on  the  goods  of  the  estate, 
and  the  same  sold,  without  making  the  personal  representa- 
tive a  party. ^Collingstdorth  vs  Horn.  237 

IB.  If,  however,  the  personal  representative  had  been  made  a  par- 
ty to  the  execution,  without  a  revival  of  the  judgment,  by  scire 
facias,  against  him,  it  seems  such  execution  would  be  void.-ib    2^t 

*7.  Semble — In  this  State  if  no  execution  issues  upon  a  judgment, 
until  after  the  expiration  of  a  year  and  a  day,  from  the  time 
rendered;  or,  if  not  sued  Out  before  the  death  Of  a  defendant— 

4s&p>  61 
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in  either  case,  an  execution  taken  out,  without  a  revival  by 
scire  facias  y  might  be  considered  irregular. — ib.  237 

8.  In  the  event,  however,  of  the  death  'of  a  defendant,  after  ex-    . 
ecution  has  begun,  it  seems,  that  no  revival  against  the  perso- 
nal representative  would  be  essential,  where  regular  execu- 
tions have  preceded  his  death;  and  a  lien  has  been  kept  up 
and  continued,  from  the  first  execution  to  the  last. — ib,  237 

9.  For,  if  seems,  also,  that  in  cases,  where  an  execution  is  re- 
turned to  the  proper  term,  and  the  clerk,  within  a  reasonable 
time,  (consistent  with  his  other  duties,)  issues  an  alias  or  plu- 
ties,  regularly,  thereon;  any  lien,  which  may  have  been  ac- 
quired by  the  original  execution,  is  transferred  from  it,  (by 
such  regular  issues,)  to  such  alias  or  pluries;  and  is  thus  con- 
tinued and  preserved. — ib.  t  237 

10. Where,  however,  executions  have  not  regularly  issued,  from 
term  to  term,  so  as  to  keep  up  the  lien,  acquired  on  an  origi- 
nal fi.fa.;  and  rights  have  been  obtained,  by  third  persons, 
to  property,  in  the  possession  of  a  defendant,  while  the  first 
execution  was  in  the  sheriffs  hands — it  is  competent  for  stran- 
gers to  take  advantage  of  the  loss  of  the  lien. — ib.  237 

11  But  Semble,  where  executions  are  taken  out  upon  a  judgment, 
obtained  in  one's  life  time,  which  are  regularly  issued  and  re- 
turned; and,  after  the  defendant's  death,  a  subsequent  exe- 
cution is  issued  and  levied  upon  property  which  the  defen- 
dant may  have  had  in  his  possession  before  his  death — a  lien 
is  acquired,  which  the  death  of  the  defendant  does  not  de- 
stroy— so  as  to  vest  the  property  iu  his  personal  representa- 
tive'.—i&.  237 

12  And  where  such  an  execution  thus  regularly  preceded,  is  is- 
sued after  the  death  of  the  defendant,  (though  it  might  be  ir- 
regular,) yet  it  is  not  void,  but  voidable  only;  and  can  not  be 
questioned  by  a  stranger. — ib.  237 

13.  So,  it  seems,  apluries  execution  issued  upon  a  judgment  ob- 
tained in  the  life  time  of  a  defendant,  and  which  has  been  re- 
gularly preceded  by  alias  and  original — both  returned  nulla 
bona;  is  not  void,  because  issued  after  the  defendant's  death. 

— ib.  237 

14.  Where  a  judgment  at  law  has  been  superseded  by  the  or- 
der of  a  Chancellor,  granting  an  injunction;  and  on  hearing, 
the  injunction  is  dissolved,  and  the  bill  filed  to  obtain  it,  dis- 
missed; an  appeal  taken  from  the  decree,  dissolving  the  in- 
junction, and  the  execution  of  the  usual  bond,  do  not  revive 
and  continue  the  injunction,  so  as  to  supersede  the  execution 

at  law. — GarrowYs  Carpenter  and  Hanrick,  adm'rs.  336 

15.  Where,  in  such  case,  after  the  dissolution  of  an  injunction, 
and  while  the  question  on  appeal,  is  pending,  execution  is  ta- 
ken out  on  the  judgment  at  law,  and  run  against  the  defen- 
dant— this  Court  will  not.  on  petition,  award  a  supersedeas.— 

ib.  336 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  a  vendee  of  real  estate,  who  purchases  at  an  admin* 
istrator's  sale,  relinquishes  part  of  the  lands  purchased  under 
an  act  of  Congress,  and  receives  for  the  balance,  a  certificate 
ofjinal  payment  in  his  own  name,  which  is  about  being  fol- 
lowed by  a  grant — he  cannot  resist  the  recovery  of  the 
amount  of  a  note  given  to  the  administrator  for  such  lands, 
by  alleging  any  irregularities  in  the  proceedings  of  the  ad- 
ministrator, in  effecting  the  sale. — Lee  and  Casey  vs  White, 
adm'r.  178 

2.  It  seems,  that  an  executor  may  maintain  detinue,  for  the  title 
papers  of  land,  owned  by  his  testator,  without  a  special  aver- 
ment in  the  declaration,  .of  his  right  to  sue. — Cummings  vs 
Tindall,  ex'or.  857 

3.  Where  A,  being  the  surety  of  B,  in  a  bond  to  two  executors, 
was  told  by  one  of  them,  that  the  principal  had  settled  the  mat' 
ter  and  the  surety  need  not  trouble  himself  about  it;  held,  that 
this  was  equivalent  to  saying  the  note  was  paid  and  discharg- 
ed; and  on  testimony  newly  discovered,  Chancery  relieved 
the  surety  against  a  judgment  on  the  bond,  after  payment  of 
the  amount  thereof,  to  the  sheriff. —  Waters  vs  Creagh,  ex'er.  410 

4.  In  such  case,  the  complainant  having  excused  a  defence  atf 
law,  by  averring  in  his  bill",  the  death  of  one  who  heard  the 
words  of  the  executor;  held,  that  the  complainant  was  not 
bound  to  state  in  his  bill  the  name  of  him  thus  present  at  the 
conversation. — ib.  410 

5.  It  seems,  two  witnesses  would  not  be  necessary  to  dis- 
prove the  answer  of  an  executor,  denying  an  allegation  in 
the  bill,  referring  to  facts  within  the  knowledge  of  a  deceas- 
ed co-executor,  where  the  respondent  is  a  stranger  to  such 
facts,  and  gives  no  explanation  of  the  manner  in  which  he  ac- 
quires information  respecting  them. — ib.  410 

6.  In  an  action  by  an  administrator,  on  a  note  executed  to  him, 
as  such,  the  defendant,  (the  maker,)  may  well  set  off,  an  or- 
der, accepted  by  the  administrator,  in  that  capacity,  and 
drawn  in  favor  of  the  maker  of  the  note,  by  a  stranger. —  Tate 

vs  Chandler.  417 

7.  Board  and  lodging,  care  and  attention  to  a  plaintiff's  ward, 
form  no  ground  of  off-set  against  such  plaintiff,  where  he  sues 

on  a  note  payable  to  him  as  an  administrator. — ib.  417 


FERRY. 

1.  A  declaration  against  the  keeper  of  a  ferry,  in  an  action  on 
his  bond  to  the  judge  of  the  County  Court,  setting  out  the 
bond,  and  assigning  as  a  breach,  (in  substance)  that  the 
keeper  had  not  provided  good  and  sufficient  boats;  nor  done 
and  performed  generally,  all  matters  required  by  law  and 
the  statutes  of  the  State— for  that  the  said  keeper  had  deliv- 
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ered  to  him,  for  hire,  certain  merchandize,  goods,  wares,  &c, 
to  be  conveyed  across  a  river:  and  that  the  keeper  conducted 
the  same  so  negligently  as  to  damage  and  lose  said  goods, 
&c. — held  not  sufficient,  as  a  breach,  to  authorise  a  recovery. 
Judge  of  Wilcox  County  Court,  use,  fyc.  ys  Pharr.  332 


GARNISHEE. 

1.  In  trying  the  question  of  the  indebtedness  of  a  garnishee,  in 
attachment,  no  formal  issue  is  required,  farther  than  a  denial 
of  his  indebtedness,  and  a  response,  averring  it,  by  the  plain- 
tiff.— Thompson  vs  Men.  I84 

2.  Where  a  garnishee  in  attachment  denies  his  indebtedness, 
which  denial  is  contradicted  by  oath  of  the  plaintiff,  and  an 
issue  is  formed  to  try  the  question;  the  garnishee  is  liable 

for  costs,  if  the  issue  be  found  against  him. — to.  184 

j3.  Under  the  attachment  laws  of  this  State,  a  levy  of  the  at- 
tachment upon  property,  is  equivalent  to  the  personal  service 
of  process:  and  the  summoning,  of  a  garnishee,  (if  indebted 
to  the  defendant  in  the  attachment,)  is,  to  this  end,  a  levy  up- 
on property. — to.  *  184 
4.'So,  to  give  a  Court  jurisdiction  of  an  attachment  cause,  it  is 
sufficient,  that  the  summons  of  garnishment  has  been  execu- 
ted upon  one,  indebted  to  the  defendant,  at  the  time  of  fhe 
service  of  process. — 16.                                                               14$ 

GOD — ACTS  OP. 

).  Acts  of  God,  or  inevitable  accidents,  which  constitute  a  legal 
excuse  for  the  loss  of,  or  damage  to  goods,  Jost  or  damaged 
by  the  sinking  or  destruction  of  a  steam  boat,  or  other  vessel, 
must  appear  to  be  the  immediate y  not  remote  cause  of  tbe  loss 
or  damage;  and  must  be  beyond  the  prevention  or  qontrol 
of  human  prudence. — Sprowl  etal.  vs  Kellar.  382 


GOODS — LOSS  OP. 

J.  Acts  of  God,  or  inevitable  accidents,  which  constitute  a  le- 
gal excuse  for  the  loss  of,  or  damage  to  goods,  lost  or  damag- 
ed by  the  sinking  or  destruction  of  a  steam  boat  or  other  ves- 
sel, must  appear  to  be  the  immediate,  not  ramote  cause  of  the 
loss  or  damage ;  and  must  be  beyond  the  prevention  or  con- 
trol of  human  prudence.  — Sprowl  et  al  vs  Kellar.  582 

£.  Where  several  defendants  are  sued  jointly,  as  part  owners  of 
a  steam  boat,  for  a  loss  or  damage  to  goods,  occasioned  by 
the  sinking  or  destruction  of  such  boat;  part  of  them  may  be 
convicted  and  others  discharged,  according  to  t^e  proof  qf 
their  )egal  responsibility. — to.  '    '    SB% 
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GUARDIAN  AND  WARD. 

1.  It  seems,  that  a  mother  has  no  power,  as  the  natural  guardi- 
an, to  make  a  binding  contract  with  a  third  person,  for  the  ser- 
vice of  her  daughter,  until  she  arrives  of  age. — Morris  vs 
Lots  and  Rogers.  12$ 

/2.  But  it  is  clear,  that  no  such  contract  is  obligatory,  if  by  pa- 
rol.--i&.  12$ 

,3.  Board  and  lodging,  care  and  attention  to  a  plaintiff's  ward, 
form  no  ground  of  off-set  against  such  plaintiff,  where  he  sues 
on  a  note,  payable  to  him  as  an  administrator. —  Tate  vs  Chan- 
dler. 41T 


INDORSER  AND  INDORSEE. 

,1 .  Whether  the  fact  that  an  indorsee  of  a  promissory  note,  has 
failed  to  comply  with  the  requisitions  pf  the  statute,  so  as  to 
charge  the  indorser,  may  be  pleaded  specially,  quarel — Ca- 
vanaugh  vs  Tatum.  204 

2  But  where, a  special  plea,  averred  the  omission  of  the  indor- 
see, to  use  the  diligence  required  by  the  statute;  and  also 
the  facts  that  the  maker  of  the  note  sued  on,  was  possessed 
of  property  liable  to  attachment;  and  was  only  temporarily  \ 
absent  from  the  County  of  his  residence,  on  business;  it  was 
held,  that  such  plea  was  demurrable. — ib.  2Q4 

3.  The  return  of  non  est  inventus,  by  a  constable,  to  a  warrant, 
issued  against  the  maker  of  a  promissory  note,  on  the  same 
day  issued,  is  not  a  sufficient  compliance  with  the  law,  to 
charge  the  indorser. — Cavanaugh  vs  Tatum.  204 

4.  Accommodation  endorsers  occupy,  as  to  the  drawer  of  a  note, 

the  situation  of  sureties. — Meek  fy  Co.  vs  Black  et  at.  374 

*5.  Where  one,  of  two  accommodation  endorsors  of  a  promis- 
sory note,  discounted  in  Bank,  received  the  amount  from  the 

.maker,  and  failed  to  apply  it,  so  that  the  other  endorser  was 

]  compelled  to  pay — held, 

1.  That  payment  to  one  endorser,  was  not  a  payment  to 
both,  as  joint  payees . 

2.  That  the  endorser  receiving  the  payment,  being  the 
/confidential  agent  of  the  maker,  bound  the  latter,  by  his  omis- 
sion; and  that  the  maker  was  bound  to  refund  to  the  other 
endorser,  the  amount  paid  by  him  on  the  judgment  obtained 

on  said  note.— 16.  374 

INJUNCTION. 

■J.  The  Supreme  Court  will  not  entertain  a  motion  for  an  attath- 
raent,  for  the  breach  of  an  injunction,  perpetuated  here,  on 
papeal  from  an  inferior  court.— Gates  vs  MPDanitlet  al.  69 
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2.  Disobedience  to  the  order  or  decree  of  this  Court,  in  cases 
removed  from  inferior  courts,  must  be  redressed  by  applica- 
tion to  the  tribunal  from  whence  removed. — ib.  69 

3.  Where  a  judgment  at  law  has  been  superseded  by  the  or- 
der of  a  Chancellor,  granting  an  injunction;  and  on  hearing, 
the  injunction  is  dissolved,  and  the  bill  filed  to  obtain  it,  dis- 

Jfe  missed — an  appeal  taken  from  the  decree,  dissolving  the  in- 

*       junction,  and  the  execution  of  the  usual  bond,  do  not  revive, 
and  continue  the  injunction,  so  as  to  supersede  the  execution 
at  law. —  Garrow  vs  Ccn'p<n!,r  and  Hanrick,  cuPmrs,  336 

1  „  4.  Where,  in  such  case,  alter  the  dissolution  of  an  injunction, 
and  while  the  question  on  appeal,  is  pending,  execution  is  ta- 
ken out  on  the  judgment  at  law,  and  run  against  the  defen- 
dant— this  Court  will  not,  on  petition,  award  a  supersedeas,™ 
ib.  336 

5.  This  Court,  it  seems,  in  proper  cases,  has  authority  to  issue 
writs  of  injunction. — Davis  vs  Tuscumbia7fyc.  Rail  Road  Co.  421 
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ISSUE. 

1.  In  trying  the  question  of  the  indebteness  of  a  garnishee,  in 
attachment,  no  formal  issue  is  required,  farther  than  a  denial 
of  his  indebtedness,  and  a  response,  averring  it,  by  the  plain- 
tiff*.—  Thompson  vs  Jlllen. 

2.  Where  a  garniahee  in  attachment  denies  his  indebtedness, 
which  denial  is  contradicted  by  oath  of  the  plaintiff,  and  an 
issue  is  formed  to  try  the  question;  the  garnishee  is  liable  for 
costs,  if  the  issue  befound  against  him. — ib. 
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JOINDER PARTIES!  OF. 

1.  The  rule,  that  all  persons  in  interest,  must  be  made  parties 
to  a  Chancery  suit,  does  not  apply  to  the  case  of  creditors  for 
whose  use  a  mortgage  deed  of  lands  is  executed;  and  where 
the  trustee  seeks  to  foreclose. — Swift  et  al  vs  Stebbins  and 
Hunter. 

2.  Thus,  where  a  mortgage  deed  of  lands,  has  been  executed 
to  a  trustee,  to  secure  the  payment  of  debts  to  sundry  per- 
sons, the  trustee  may  maintain  a  suit  in  Chancery  to  foreclose, 
without  the  cestui  que  trusts'  being  made  parties.  — ib. 
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JOINT-OWNERS. 


1.  Where  several  defendants  are  sued  jointly,ras  part  owpers  of 
a  steam  boat,  for  a  loss  or  damage  to  goods  occasioned  by 
the  sinking  or  destruction  of  such  boat;  part  of  them  may  be 
convicted  and  others  discharged,  according  to  the  proof  of 
their  legal  responsibility. — Sproivl  et  al.  vs  Kellar. 
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2.  A  joint  owner  of  lands  may  maintain  an  action  for  rem% 
against  one,  holding  under  a  contract  of  sale  if  ratified  by 
another  joint  tenant,  where  the  latter  refuses  to  ratify  the  sale; 
and  yields  all  claim  to  the  rent:  the  defendant  having  prom- 
ised to  pay  reasonable  rent  for  the  premises,  if  the  sale  should 

not  be  ratified.—  Wyatt  vs  Bibb.  391 

3.  So,  where  A  took  possession  of  lands,  owned  jointly  by'B  and 
C,  under  a  contract  of  sale,  with  B,  if  ratified  by  C,  or  if 
not,  that  then  he,  A,  would  pay  rent  to  B:  and  C  refused  to 
ratify  the  sale;  but  yielded  all  claim  to  the  rent,  to  B:  it  was 
held,  that  B  was  entitled  to  his  action  for  the  rent,  on  the 
prdmise  of  A. — ib.  391 

JUDGMENTS. 

1.  Judgments  are  included  in  the  statute  of  non-claims,  and 
must  be  presented  to  the  representative  of  an  estate  within 
the  eighteen  months  prescribed  by  the  statute. — Reedy ,  adm'x 

vs  Thompson's  admyrs.  52 

2.  The  Supreme  Court  will  not  generally  encourage  an  omission 
to  make  out  assignments  of  error,  by  setting  aside  judgments, 
taken  for  want  of  them. —  Waters  vs  Creagk,ex'>or.       '  51 

3.  But  semble,  under  very  peculiar  circumstances,  the  rule  will 

be  relaxed.—  *t&.  81 

4.  Where  a  declaration  is  filed  against  two  defendants,  only  one 
of  whom  appears  and  pleads,  and  there  is  a  regular  contiu- 
ance  against  each,  at  every  term,  down  to  the  rendition  of 
verdict  and  judgment  against  both;  no  discontinuance  can  be 
held  toliave  operated. — Brooks  and  Brown  vs  Maltbie.  96 

5.  In  cases,  where  judgment  and  verdict  are  rendered  against 
two  defendants,  (only  one  having  appeared  and  plead  to  the 
action,)  it  is  not  error,  to  have  omitted  the  entry  of  judgment 
by  default,  against  that  defendant  not  appearing  and  plead- 
ing.— ib.  ,  96 

6.  Sureties  to  a  bond,,  given  by  a  claimant  of  property  levied  on 
under  execution,  can  not,  it  seems,  on  error  from  a  judgment 
rendered  against  them,  on  such  bond,  object  to  any  defect  in 
the  judgment  against  their  principal,  while  that  judgment  re- 
mains in  force. — Elliott  et  ah  vs  Gray,  for  use,  fyc.  1£8 

7.  Judgment  nunc  pro  tunc,  may  be  entered  upon  a  verdict,  af- 
ter the  expiration  of  three  years  from  the  time  of  rendering 

it — all  parties  being  in  Court. — Mays  et  al.  vs  Hassell.  222 

8.  If  a  persona]  representative  be  made  a  party  to  an  execution, 
without  arivival  of  the  judgment,  by  scire  facias,  against  him, 
it   seems   such  execution   would  be  void.—  Co llingsiconth  vs 

•  Horn.  237 

9.  Semble — In  this  State,  if  no  exccutian  issues  upon  a  judgment, 
until  after  the  expiration  of  a  year  and  a  day,  from  the  time 
rendered  j  or,  if  not  sued  out  before  the  death  of  a  defendant^— 
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in  either  case,  an  execution  taken  out,  without  a  revival  by 
scire  facias,  might  be  considered  irregular. — ib.  Qfff 

10.  Semble,  where  executions  are  taken  out  upon  a  judgment, 
obtained  in  one's  life-time;  which  are  regularly  issued  and  re- 
turned; and  after  the  defendant's  death,  a  subsequent  execu- 
tion is  issued  and  levied  upon  property  which  the  defendant 
may  have  had  in  his  possession  before  his  death — a  lien  is  ac- 
quirod,  which  the  death  of  the  defondant  does  not  destroy — 

so  as  to  vest  property  in  his  personal  representative. — t&.  257 

11.  A  verdict,  in  trespass  to  try  titles,  that  the  jury  "  find  in  fa- 
vor of  the  plaintiff,  one  moiety  of  the  mills  claimed,  in  the 
declaration  named,"  held — not  sufficient  to  authorise  a  judg- 
ment.— Sawyer  vs  Fills .  .  365 

12.  A  judgment  upon  such  verdict,  that  "  plaintiff  recover  one 
moiety  of  the  said  mills  and  land,"  held,  error.— ib.  363 

13.  A  writ  of  error,  bringing  up  two  distinct  judgments  of  a 
Court  below,  (on  appeal  from  a  Magistrate,)  no  order  of  con- 
solidation appearing,— will  be  dismissed. — DeSyha  vs  Henry.  400 


JURY. 

I.  In  proceedings  against  a  constable  and  his  sureties,  for  fail- 
ing to  return  an  execution,  a  jury  is  not  essential,  unless  re- 
quired by  the  parties. — Condry  et  a/,  vs  Henley  $  Murphey.  3 

&.  That  a  jury,  in  determining  an  issue  between  a  plaintiff  in 
execution,  and  a  claimant  of  property,  levied  on  under  it,  ; 
have  omitted  to  notice  a  portion  of  the  property  levied  on  ; 
can  not  bo  objected,  by  the  sureties  to  the  bond  of  such 
claimant,  in  a  proceeding  against  them,  on  such  bond. — Elli- 
ott et  al.  vs  Gray,  use,  fyc.  168 

3.  In  detinue  for  the  patents  of  several  tracts  of  land,  the  jury 
should  assess  the  value  of  each  patent  separately:  arid  an 
omission  to  do  so,  is  error. —  Gummings  vs.  Tindall,  ex'or.        35Tf 


JURY DISCHARGE. 

1.  That  a  jury,  after  being  impanneled  and  sworn,  in  a  crimi- 
nal case,  are  dismissed,  in  consequence  of  the  sickness  of  the 
presiding  judge,  is  no  cause  for  the  discharge  of  the  prisoner, 
from  a  trial,  before  a  second  jury,  for  the  same  offence; — JVte 
gent  vs  The  State.  7d 

LANDS. 

1.  A  certificate  of  confirmation  issued  by  the  register  and  recei- 
ver of  a  land  office,  acting  as  commissioners,  under  the  act 
of  congress  of  the  8th  May,  1822,  is  competent  as  evidence  in 
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the  court*  of  this  State,  in  trespass  to  try  titles,  between  one 
claiming  under  such  certificate,  and  another,  claiming  by  pos- 
session.— Ryd^r  vs.  Innerarity:  '  '  14 
2L  And  this,  notwithstanding  such  certificate  is  unaccompanied 
by  any  separate  and  distinct  warrant  of  survey  or  location. — 

3.  A  transcript  of  tfye  title  upon  which  such  certificate  is  found- 
ed, taken  from  the  land  office,  properly  authenticated,  and 
proved  to  be  a  true  copy,  by  a  competent  witness,  can  not  be 
rejected,  as  evidence,,  on  the  ground  that  it  appears  to  be  a 
sworn  copy  of  a  translation  of  the  original.—  ib.  14 

4.  A  decree  in  chancery,  authorising  a  sale  of  all  the  real  es- 
tate of  a  party,  is  good,  as  evidence,  against  all  the  world,  so 
far  as  the  transfer  of  the  right  of  such  party  to  another,  or  to 

a  purchaser  under  such  decree,  is  concerned.  -— t*.  14 

5.  Under  a  verbal  sale,  at  a  particular  sum,  of  three  distinct 
parcels  of  lahdj  two  of  which  are  taken  possession  of,  by  the 
vendee,  and  a  portion  of  the  whole  sum  stipulated  to' be  paid, 
received  by  the  vendor;  a  right  of  action  does  not  accrue,  in 
favor  of  the  latter,  to  recover  the  balance  of  such  sum,  for  the 
third  parcel,  not  taken  possession  of1,  by  the  vendee — on'  the 
ground  of  an  entire  contract. — Meredith  vs  Naish.    *  59 

-6  Under  a  parol  contract,  for  the  lease  of  lands,  for  five  years, 
where  the  lessee  has  enjoyed  the  possession,  for  one  year,  the 
lessor  may  recover,  in  assumpsit,  for  the  use  and  occupation 
of/ the  premises  for  that  period. — Hays  vs  Goree..  170 

7.  Where  a  vendee  of  real  estate,  who*  purchases  at  an  admin- 
istrator's sale,  relinquishes  part  of  the  lands  purchased  under 
an  act  of  Congress,  and  receives  for  the  balance,  a  certificate 

,  of  final  payment  in  his  own  name,  which  is  about  being  fol- 
lowed by  a  grant — ho  cannot  resist  the  recovery  of  thft 
amount  of  a  note  given  to  the  administrator  for  such  lands, 
by  alleging  any  irregularities  in  the  proceedings  of  the  ad- 
ministrator, in  effecting  the  sale. — Lee'  and  Casey  vs  While, 
adroV.       .      '  :  178 

8.  A  joint  owner  of  lands  may  maintain  an  action  for  rent, 
against  one,  holding  under  a  contract  of  sale^if  ratified  by 
another  joint  tenant,  where  the  latter  refuses  to  ratify  the  sale; 
and  yields  all  Claim  to  thev  ront:  the  defendant  having  prom- 
ised to  pay  reasonable  rent  for  the  premises,  if  the  sale  should 

not  be  ratified.—  Wyatl  \s  Bibb.  391 

9*  So,  where  -A  took  possession  of  lands  owned  jointly  by  B  and 
C,  under  a  contract  of  sale,  with  B,  if  ratified  by   C,  or  if 

4  s  &p.  '  65     \ 
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Dot,. that  then  he,  A,  would  pay  rent  to  B:  and  C  refused  to  * 
ratify  the  sale;  hut  yielded  all  claim  to  the  rent,  to  B:  it  was 
held,  that  B  was  entitled  to  his  action  for  the  rent,  on  the 
promise  of  A. — ib.  391 

'  LA*NDS CONDEMNATION  OF.  - 

1.  The  poqter  granted  to  the  Tuscumhia,  Gourtland  and  Deca- 
tur Rail  Road  Company,  to  condemn  lands,  by  the  charter, 
and  the  amendment  thereto*  was  not  in  violation  of  the  con- 
stitution. -+Davi*  vs  Tuscumbia,  fyc.  Rail  Road  Company.         421 


LIEN. 

1.  In  the  event,  of  the  death  of  a  defendant,  after  ex- 
ecution has  begun,  it  seems f  that  no  revival  against  the  perso- 
nal representative  would  be  essential,  where  regular  execu- 
tions have  preceded  his  death;  and  a  Jien  has  been  kept  up 
and  continued,  from  the  first  execution  to  the  last. —  Colling** 
worth  vs  Horn.  23T 

2.  For,  it  seems y  also,  that  in  cases,  where  an  execution  is  re- 
turned to  the  proper  term,  and  the  clerk,  within  a  reasonable 
time,  (consistent  with  his.other  duties,)  issues  an  alias  or  plu- 
ries,  regularly,  thereon;  any  lien,  which  may  have  been  ac- 
quired by  the  original  execution,  is  transferred  from  it,  (by 
such  regular  issues,)  to  such  alias  or  pluries;  and  is  thus  con- 
tinued and  preserved. — ib.  237 

8.  -Where,  however,  executions  have  not  regularly  issued,  from 
term  to  term,  so  as  to  keep  up  the  lien,  acquired  on  an  origi- 
nal fi.fo.;  and  rights  have  been  obtained,  by  third  persons, 
to  property,  in  the  possession  of  a  defendant,  while  the  first 
execution  was  in  the  sheriff's  hands — it  is  competent  for  stran- 
gers to  take  advantage  of  the  loss  of  the  lien. — t&.  237 

4  But  Semble,  where  executions  are  taken  out  upon  a  judgment, 
obtained  in  one's  life  time,  which  are  regularly  issued  and  re- 
turned; and,  after  the  defendant's  death,  a  subsequent  exe- 
cution is  issued  and  levied  upon  property  which  the  defen- 
dant may  have  had  in  his  possession  before  his  death — a  lien 
is  acquired,  which  the  death  of  the  defendant  does  not  de- 
stroy—so as  to  vest  the  property  in  his  personal  representa- 
tive.-r-t6.  237 

5  And  where  such  ah  execution  thus  regularly  preceded,  is  is- 
sued after  the  death  of  the  defendant,  (though  it  might  be  ir- 
regular,) yet  it  is  not  void,  bnt  voidable  only;  and  can  not  be 
questioned  by  a  stranger. — ib.  237 

6.  So,  it  seems,  npluries  execution  issued  upon  a  judgment  ob- 
tained in  the  life  tiftie  of  a  defendant,  and  Which  has  .been  re-* 
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gularly  preceded  by  alias  and  original— both  returned  mcfla 
6o«a;  is  not  void,  because  issued  after  the  defendant's  death. 
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MANDAMUS. 

1.  A  mandamus  lies  against  an  officer  of  the  executive  depart- 
ment, to  compel  the  performance  of  his  duty. — Nichols,  vs  The    ' 
Comptroller.  154 

2,  So,  mandamus  will  go  to.  the  comptroller  of  public  accounts, 
to  compel  the  issuance  of  a  warrant  on  the  treasury — where, 
the  right  to  such  warrant  is  clear;  and  no  other  remedy  is 
provided. — ib.  -  154 

MILLS  AND  MILLER. 

1.  The  statute  requiring  that  appeals  from  Magistrate's  Courts 
'shall  be7 tried   according  to  their  equity  and  justice,  does  not 

embrace  cases,  where  inferior  officers  entirely  disregard  the 
general  Course  of  law;  or  assume  authority  not  delegated  to 
,  them,  as  such. — Hemphill,et  al.  vs  Coats.  125 

2.  So  this  statute  does  not  include  proceedings  before  a  justice, 
for  the  taking,  by  a  miller,  of  unlawful  toll,  where  there  is 
substantial  irregularities  in  the  whole  case. — ib,  125 

3.  In  cases  before  a  magistrate  against  a  miller,  for  taking  un- 
lawful toll, — the   facts  that  the  warrant  is  issued  by  one  jus- 
tice— indorsed  by  a  second,  in  an  adjoining  county,  and  there 
served — and  the  trial  had  before  a  third  person  in  the  county     f 
from  whence  issued;  will  be  considered  sufficient  irregularity 

to^ quash  the  proceedings. — ib.  125 

*  • 

MORTGAGE. 

1.  A  decree  in  chancery^that  "  defendants  equity  of  redemp- 
tion be  forever  barred,"  wilj  be  considered  as  a  formal  decree 

of  foreclosure. — Hwri  vs  Lewm  and '  Wyser.  156 

2.  In  cases  where  a  bill  is  filed  by  a  mortgagee  for  foreclosure, 
Chancery  can  only  act  in  rem,  and  decree  a  sale  or  foreclosure 
of  the  mortgaged  premises;  and  any  balance  remaining  on 
the  debt,  to  secure  which  the  mortgage  is  executed,  may  be 
recovered  at  law.—- ib.  138 

8.  But  to  authorise  the  recovery  of  any  balance,  which  may  ex- 
ist, in  the  debt  secured,  by  reason  of  the  deficiency  of  the 
value  of  the  pledge — there  must  bo  an  express  covenant  in 
the  mortgage  deed,  for  the  payment  of  the  debt;  or  a  sepa- 
rate bond  or  note,  or  othej  evidence  ojf  an  express  promise  to 
pay  the  debt.— ib,  *  138 
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.  Though  in  cases  where  mortgages  are  foreclosed  in  equity, 
the  usual  practice  is  to  decree  a  sale  of  the  mortgaged  pro- 
perty— yet  a  chancellor  (with  the  mortgagees  consent,)  may 
dec  ee  Ihe  property  absolutely  to  the  mortgagor. — ib.  138 

.  The  rule,  that  all  persons  in  interest,  must  be  made  parties 
to  a  Chancery  suit,  does  not  apply  to  the  case  of  creditors  for 
whose  use  a  mortgage  deed  of  lauds  is  executed;  and  where 
the  trustee  seeks  to  foreclose. — Sioift  et  al  vs  Stebbins  and 
Hunter.  447 

.  Thus,  where  a  mortgage  deed  of  lands,  has  beon  executed 
to  a  trustee,  to  secure  the  payment  of  debts  to  sundry  per- 
sons, the  trustee  may  maintain  a  suit  in  Chancery  to  foreclose, 
without  the  cestui  que  trusts'  being  made  parties.  — ib.  447 


NEW  TRIAL. 

1.  After  issue  and  verdict,  in  a  case  of  the  trial  of  the  right  of 
property,  for  two  slaves,  the  Court  has  no  right  to  sever,  and 
grant  a  new  trial,  as  to  one  slave,  and  refuse  it  as  to  the  other. 
Dale  vs  Mosely.  *  371 

2.  In  such  case,  a  writ  of  error,  taken  to  reverse  the  judgment 
of  condemnation,  as  to  one,  while  the  judgment  as  to  the  oth- 
er, in  reference  to  whom  the  new  trial  is  refused,  is  pending; 
held  irregular,  and  will  be  dismissed. — ib.  371 


NON-CLAIM— STATUTE  OF. 

1.  Judgments  are  included  in  the  statute  of  non-claims,  and 
must  be  presented  to  the  representative  of  an  estate  within 
the  eighteen  months  prescribed  by  the  statute. — Reedy,  adm'x 
vs  Thompson's  adm'rs.  52 


NOTICE. 

1.  If  the  residence  of  the  drawer  of  a  bill  of  exchange,  be  not 
known  to  the  holder,  and  he  cannot  ascertain  it,  by  reasona- 
ble diligence,  such  holder  is  relieved  from  the  necessity   oC 
giving  notice  of  a  protest,  for  non  payment. — Robinson  c/  Da- 
venport vs  Hamilton.  91 

2.  That  notice  of  the  protest  of  a  bill  of  exchange,  for  non 
payment,  is  placed  in  the  Post  Office,  directed  to  the  place 
where  the  drawer  dated  it  ;  is  sufficient  diligence  to  charge 
him,  in  the  absence  of  proof  of  the  holder's  knowledge,  that  ' 
there  is  a  post  office  at  the  place  where  dated ;  or  of  the 
drawer's  residence  near  a  post  office. — ib.  91 
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OFFICER,  EXECUTIVE. 

1.  A  mandamns  lies  against  an  officer  of  the  executive  depart- 
ment, to  compel  the  performance  of  his  duty. — Nichols  vs  The 
Comptroller.  154 

.'2.  So,  mandamus  will  go  to  the  comptroller  of  public  accounts, 
to  compel  the  issuance  of  a  warrant  on  the  treasury — where 
the  right  to  such  warrant  is  clear;  and  no  other  remedy  is- 
provided. — ib.  154 

3.  In  order  to  authorise  the  comptroller  to  issue  his  warrant  on 
'  the  treasury,  for  the  amount  of  a  salary,  it  is  not  necessary 
that  there  should  be  a  special,  annual  appropriation,  by  act 
of  the  legislature — where  there  is  a  general  law,  fixing  the 
amount  of  the- salary,  and  prescribing  its  payment  at  particu- 
lar periods. — 1&.  154 

PLEADING. 

1.  The  want  of  an  endorsement  of  the  cause  of  action  on  a 
writ,  may  properly  be  plead  in  abatement. — Johnson  v&  Perry.     45 

2.  Where  an  "  additional  plea"  is  filed,  by  leave  of  the  Court, 
after  a  demurrer  to  several  previous  pleas,  is  sustained,  the 
filing  such  additional  plea  will  not  be  viewed  as  an  abandon- 
ment of  the  others,  first  filed — no  entry  appearing  in  the  re- 
cord to  justify  such  supposition.— Readyy  adm'x  vs  Thompson's 
adm'rs.  .  52 

3.  A  covenant  dated  as  at  an  impossible  time,  may  be  submitted 
to  a  jury,  without  proof,  that  it  was  dated  by  mistake,  not- 
withstanding an  averment  in  the  declaration,  of  the  fact  of 
mistake — no  plea  being  filed,  putting  in  issue  the  execution 

of  the  instrument. — -Richards  vs  Vanner,  adm'r.  64 

4.  That  a  replication  and  issue,  are  filed   in  short,  by  consent, 
will  not  authorise  a  Court  to  charge  a  jury  against  finding  in 
favor  of  a  defendant,   if  they  believe  either  of  his  pleas,  (on       ' 
which  issue  is  joined,)  to  be  tru'e. — 16.  64 

5.  Where  a  plaintiff,  in  a  suit  before  a  magistrate,  appeals  to  a 
Circuit  Court,  he  cah  not,  at  the  first  term,  take  judgment  by 
default,  against  the  defendant,  without  notice  of  the  ap- 
peal.—  Wiggins  vs  Ferryman.  94 

6.  Where  a  declaration  is  filed  against  two  defendants,  only  one 
of  whom  appears  and  pleads,  and  there  is  a  regular  contiu- 
ance  against  each,  at  every  term,  down  to  ,the  rendition  of 
verdict  and  judgment  against  both;  no  discontinuance  can  be 
held  to  have  operated. — Brooks  and  Brown  vs  Maltbie.  96 

7.  In  cases,  where  judgment  and  verdict  are  rendered  against" 
two  defendants,  (only  one  having  appeared  and  plead  to  the 
action,)  it  is  not  error,  to  have  omitted  the  entry  of  judgment 
by  default,  against  that  defendant  not  appearing  and  plead- 
ing.— ib.  96 
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d.  Under  a  plea  to  an  action  upon  a  promissory  note,  that  the 
note  had  been  discharged  by  the  execution  of  a  deed  of  trust 
of  real  estate,  made  by  the  (Jefendant;  parol  proof  is  not  ad- 
missible, to  show,  that  at  the  time  the  deed  was  executed,  it 
was  agreed  that  it  should  operate  as  an  extinguishment  of  the 
note  sued  on. — ib.  96 

9.  In  trying  the  question  of  the  indebtedness  of  a  garnishee,  in 
attachment,  no  formal  issue  is  required,  farther  than  a  denial 
of  his  indebtedness,  and  a  response,  averring  it,  by  the  plain- 
tiff.— Thompson  vs  Men.  '  184 

10.  Where  a  garnishee  in  attachment  denies  life  indebtedness, 
which  denial  is  contradicted  by  oath  of  the  plaintiff,  and  an 
issue  is  formed  to  try  the  question;  the  garnishee  is  liable 

for  costs,  if  the  issue  be  found  againsrhim. — ib.  184 

11  .Whether  the  fact  that  an  indorsee  of  a  promissory  note,  has 
failed  to  comply  with  the  requisitions  of  the  statute,  so  as  to 
charge  the  indorscr,  may  be  pleaded  specially,  quarel — Ca- 
vanaugh  vs  Talum.  204 

12  But  where  a  special  plea,  averred  the  omission  of  the  indor- 
see, to  use  the  diligence  required  by  the  statute;  and  also 
the  facts  that  the  maker  of  the  note  sued  on,  was  possessed 
of  property  liable  to  attachment;  and  was  only  temporarily 
absent  from  the  County  of  his  residence,  on  business;  it  was 
held,  that  such  plea  was  demurrable. — ib.  204 

13.  An  inducement,  (in  an  action,  for  words,  charging  perjury,) 
of  the  particular  trial  referred  to,  is  not  necessary  to  be  in- 
serted specially,  in  each  several  count  in  the  declaration- 
such  inducement  being  made  in  the  commencement,  and  re- 
ferred to  generally,  in  the   regaining  counts,  by  the  word, 

,     "aforesaid." — Canterbury  vs  Hill.  224 

14.  So,  a  declaration  in  slander,  upon  words  charging  one  with 
having  sworn  falsely,  before  a  justice  of  the  peace,  referring, 
in  each  count, -to  the  inducement  in  the  commencement,  by 

the  words — "N.  T.  Esquire,  aforesaid  " — held,  good.-— ib.       224 

15.  In  the  action  of  trespass  against  a  sheriff,  for  taking  goods,   • 
he  cannot,  under  the  general  issue,  show,  that  the  goods  were 
taken  as  the  property  of  the  plaintiff's  father  ;  and  that  they 
were  the  property  of  the  latter,  though  in  the  plaintiff's  pos- 
session.— Davis  vs  Hooper.  231 

16.  In  a  declaration  upon  the  false  warranty  of  a  slave,  counts 
in  case  on  the  warranty,  and  in  trover,  may  be  well  joined. — 
Caldwell  vs  Wallace.     \  282 

if.  A  plea  in  detinue  for  slaves,  that  the  slaves  had  been  in  de- 
fendant's possession  in  another  State,  for  four  years;  and  that 
by  the  laws  of  such  State,  such  possession  vested  a  title  in  the 
holder — held  bad.— Carpenter  vs  Jeter.  326 

18.  To  authorise  the  striking  out  of  a  plea,  on  motion,  it  is  not 


INDEX;       *  495 

sufficient  that  the  plea  is  bad:  it  must  appear  to  be  wholly  ir- 
■    relevant  to  the  action. — ib.  •    '  326 

19. The  proper  manner  of  taking  advantage  of  a  plea,  bad,  buf 
not  foreign  to  the  action — is  by  demurrer:  and  it  is  not  error 
for  an  inferior  Court  to  refuse  to  strike  out  such  plea,  on  mo- 
tion.— ib,  326 

20.  A  declaration  against  the  keeper  of  a  ferry,  in  an  action  on 
his  bond  to  the  judge  of  the  County  Court,  setting  out  the 
bond,  and  assigning  as  a  breach,  (in  substance)  that  the 
keeper  had  not  provided  good  and  sufficient  boats;  nor  done 
and  performed  generally,  all  matters  required  by  law  and 
the  statutes  of  the  Skate — for  that  the  said  keeper  had  deliv- 
ered to  him,  for  hire,  certain  merchandize,  goods,  wares,  &c, 
to  be  conveyed  across  a  river:  and  that  the  keeper  conducted 
the  same  so  negligently  as  to  damage  and  lose  said  goods, 
&c. — held  not  sufficient,  as  a  breach,  to  authorise  a  recovery. 

%     Judge  of  Wilcox  County  Court,  use,  fyc.  vs  Pkarr.  332 

21.  It  seems,  that  an  executor  may  maintain  detinue,  for  the  title 
papers  of  land,  owned  by  his  testator,  without  a  Special  aver-  ' 
ment  in  tfie  declaration,  of  his  right  to  sue. —  Cammings  vs 
Tindall,  ex'or.  351 

22.  Me  re  defects  in  a  declaration  will  be  considered  as  cured,  by 
plea  to 4 he  merits,  either  before  or  after  a  demurrer.  Cummins 

vs  Gray,  S9l 

SIS.  But,  where  a  declaration  contains  no  substantial  cause  of 
action,  its  insufficiency  will  not  be  cured  by  plea  to  the  me- 
rits; and  may  be  taken  advantage  of  either  on  a  second  de- 
murrer; by  motion  in  arrest  of  judgment;  or  in  error. — ib.  .  397 
24.  So,  where  a  demurrer  to  a  declaration,  containing  no  sub- 
stantial cause  of  action,  has  been  overruled,  and  the  defen- 
dant pleads  over — a  second  demurrer,  to  the  plea,  may  well 
be  extended  back  to  the  declaration. — ib.  <  39? 

PROCESS.  ,  * 

1.  Under  the  attachment  laws  of  this  State,  a  levy  of  the   at- 
tachment upon,  property,  is  equivalent  to  the  personal  service 
of  process:  and  the  summoning  of  a  garnishee,  (if  indebted    f 
to  the  defendant  in  the  attachment,)  is,  to  this  end,  a  levy  up- 
on property. —  Thompson  vs  Allen,  184 

2.  So,  to  give  a  Court  jurisdiction  of  an  attachment  cause,  it  is 
sufficient,  that  the  summons  of  garnishment  has  been  execu- 
ted upon  one,  indebted  to  the  defendant,  at  the  time  of  the, 
service  of  process. — ib.  '  J14B 

8.  The  return  of  non  est  inventus,  by  a  constable,  to  a  warrant, 
issued  against  the  maker  of  a  promissory  note,  on  the  same 
day  issued,  is  not  a  sufficient  compliance  with  the  law,  to 
charge  the  indorser. —  Cavanaugh  vs  Tatum.  204 
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PROTEST. 

1.  If  the  residence  of  ihe  drawer  of  a  bill  of  Exchange  be  not 
known  to  the  holder,  and  hp  can  not  ascertain  it  by  reasona- 
ble diligence,  such  holder  is  relieved  from  the  necessity  of 
giving  notice  of  a  protest,  for  non-payment.-— Robinson  4r  Da- 
venport vs  Hamilton.     '  §i 

S.  That  notice  of  the  protest  of  the  bill  of  exchange,  for  non- 
payment is  placed  in  the  post-office,  directed  to  the  place 
where  the  drawer  dated  it;  is  sufficient  diligence  to  charge 
him;  in  the  absence  of  proof  of  the  holder's  knowledge,  that 
IheVe  is  a  post-office  at  the  place  where  dated;  or  of  the 
drawer's  residence  near  a  post  office. — ib.  91 


PUBLICATION. 

1.  A  decree  in  chancery  perpetually  enjoining  a  judgment  at 
law,  will  be  reversed,  and  the  bill  dismissed — it  appearing 
that  the  defendant  is  not  regularly  in   Court,  by  publication; 

and  judgment  pro  confesso. — Moore  vs  Wright.  84 

2.  It  is  not  "sufficient  that  an  order  of  publication  is  had,  in  a 
chancery  cause  ;  proof  of  the  publication  must  also  be  made. 

ib.  84 

3.  Where  an  entry  in  the  record,  in  a  Chancery  cause, 
showed  an  order  of  publication  in  reference  to  non-resident 
defendants,  which  was  followed  by  an  entry,  that  the  said  or- 
der was,  according  to  its  tenor  and  efTect,  published  io  ft  pa- 
per, &c.  (naming  it,) — held,  that  this  Court  would  presume 
that  proof  of  publication  had  regglarly  been  made.—-  Sivijl  et 

et  at.  vs  Siebbins  $  Hunter.  *  %  447 

4.  And  it  seemi,  trmt  proof  of  publication  in  a  Chancery  caftse, 
may  be  made,  by  calling  the  printer  into  Court,  and  producing 

the  paper.—  ib.  K  447 


RAIL  ROAD  COMPANY. 

I.  The  power  granted  to  the  Tuscumbia,  Conrtland  and  Deca- 
tur Rail  Road  Company,  to  condemn  lands  by  the  charter, 
and  the  amendment  thereto,  was  not  in  violation  of  the  consti- 
tution—r Davis  vs  Tuscumbia }  fyt.  Rail  Road  Company.  421 


RECORD. 

1.  This  Court  will  not  to.erate  the  swelling  of  a  record,  by  the 
*  insertion  of  testimony,  not  necessary  to  show  its  application 

to  exceptions  in  the  cause,. — Meredith  vs  Naish.  59 

2.  All  orders  and  entries  made  in  the  regular   progress  of  a 
cause,  in  term  time,  are  to  be  received  as  emanating  from  the 
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Court:  and  a  record  is  conclusive  evidence  of  all  it  contains. 
Swift  et  al.  vs  Stebbins  and  Hunter.  447 

.  Where  an  entry  in  the  record,  in  a  Chancery  cause, 
showed  an  order  of  publication  in  referenpe  to  non-resident 
defendants,  which  was  followed  by  an  entry,' that  the  said  or- 
der was,  according  to  its  tenor  and  effect,  published  in  a  pa- 
per, &c.  (naming  it,) — held,  that  this  Court  would  presume 
that  proof  of  publication  had  regularly  been  made.—- to.  447 


RELEASE. 

1.  In  a  case  where  a  testator  bequeathed  slaves  to  his  daugh-  • 
ter  for  life,  remainder  (in  the  event  of  her  having  no  issue  of 
her  body,)  to  the  testator's  four  children — held,  that  the  inter- 
est of  the  residuary  legatees  in  the  slaves,  was  assignable, 
in  their  lives;  and  descendible,  on  their  decease,  to  their  le- 
gal representatives. — Hogan  vs  Bell  et  ux,  286 

2.  But  where  slaves  were  bequeathed  to  a  testator's  daughter, 
during  life,  with  a  limitation  to  her  sister  and  brothers,  in  the 
event  of  her  dying  without  heirs  of  her  body;  and  a  release 
of  the  contingent  estate  was  afterwards  mac[e  by  two  of  the 
residuary  legatees,  to  the  daughter,  and  a  third  died  during 
her  life-time,  a  minor — it  was  held,  that  the  descent  from  the 
deceased  brother,  and  the  release  of  the  interest  of  the  two 
others,  being  valid,  vested  a  sufficient  possession  in  the  hus- 
band of  the  daughter,  to  authorise  a  recovery  by  him,  of  that 
portion  of  her  estate  in  the  slaves,  so  released  and  claimed 

by  descent. — ib.  v  286 


RENT. 

1.  Under  a  parol  contract,  for  the  lease  of  lands,  for  five  years, 
where  the  lessee  has  enjoyed  the  possession,  for  one  year,  the 
lessor  may  recover,  in  assumpsit,  for  the  use  and  occupation 

of  the  premises  for  that  period. — Hays  vs  Goree.  170 

2.  A  joint  owner  of  lands  may  maintain  an  action  for  rent, 
against  one,  holding  under  a  contract  of  sale  if  ratified  by 
another  joint  tenant,  where  the  latter  refuses  to  ratify  the  sale; 
and  yields  all  claim  to  the  rent:  the  defendant  having  prom- 
ised to  pay  reasonable  rent  for  the  premises,  if  the  sale  should 

not  be  ratified.—  Wyatt  vs  Bibb.  391 

3.  So,  where  A  took  possession  of  lands  owned  jointly  by  B  and 
C,  under  a  contract  of  sale,  with  B,  if  ratified  by  C,  or  if 
not,  that  then  he,  A,  would  pay  rent  to  B:  and  C  refused  to 
ratify  the  sale;  but  yielded  all  claim  to  the  rent,  to  B:  it  was 
held,  that  B  was  entitled  to  his  action  for  the  rent,  on  the 
promise  of  A .  — ib.  39 1 

4  S  &  p.  63 
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REPLEVY  OP  GOOES. 

1.  Goods  taken  in  attachment,  for  sums  exceeding  the  jurisdic- 
tion of  justices  of  the  peace,  are  repleviable,  only  by  the  de- 
fendant in  the  attachment,  his  attorney,  agent  or  factor. — 
Cummins  vs  Gray.  397 

2.  In  such  case,  where  goods  are  replevied  by  a  stranger,  (not 
being  the  attorney,  agent  or  factor  of  the  defendant,)  and  a 
bond  is  executed, — such  bond,  assigned  by  the  sheriff"  to  the 
plaintiff  in  execution,  furnishes  to  the  latter  no  legal  cause  of 
action  against  the  obligor. — ib.  397 

RETAILING,  WITHOUT  LICENSE. 

1.  The  permission  of  a  city  corporation,  to  one,  to  retail  spirit- 
ous  liquors,  does  not  protect  such  person  from  an  indictment 
by  the  State,  for  retailing  without  a  license. — Davis  ys  The 
State  83 

RIGHT  OP  PROPERTY TRIAL  OF. 

1.  Where  proceedings  to  try  the  right  to  property,  levied  on  un- 
der an  execution,  are  pending  and  the  plaintiff  files  a  bill  in 
Chancery,  to  subject  such  property,  as  trust  estate,  to  the 
payment  of  the  same  debt;  he  can  not  be  forced  to  elect 
which  remedy  he  will  pursue,  until  he  has  had  the  benefit  of 

the  defendant's  answer. — Houston  <Sf  Gillaspie  vs  Sadler  et  al.   130 

2.  Sureties  to  a  bond,  given  by  a  claimant  of  property  levied  on 
under  execution,  can  not,  it  seems,  on  error  from  a  judgment 
rendered  against  them,  on  such  bond,  object  to  any  defect  in 
the  judgment  against  their  principal,  while  that  judgment  re- 
mains in  force. — Elliott  et  al.  vs  Gray,  for  use,  4rc.  168 

3.  That  a  jury,  in  determining  an  issue  between  a  plaintiff  in 
execution,  and  a  claimant  of  property,  levied  on  under  it, 
have  omitted  to  notice  a  portion  of  the  property  levied  on  ; 
can  not  bo  objected,  by  the  sureties  to  the  bond  of  such 
claimant,  in  a  proceeding  against  them,  on  such  bond. — it).       J  68 

4.  After  issue  and  verdict,  in  a  case  of  the  trial  of  the  right  of 
property,  for  two  slaves,  the  Court  has  no  right  to  sever,  and 
grant  a  new  trial,  as  to  one  slave,  and  refuse  it  as  to  the  other. 
Dale  VBMoscly.  371 

5.  In  such  case,  a  writ  of  error,  taken  to  reverse  the  judgment 
of  condemnation,  as  to  one,  while  the  judgment  as  to  the  oth- 
er, in  reference  to  whom  the  o«w  trial  is  refused,  is  pending; 
held  irregular,  and  will  be  dismissed. — ib.  371 

ROADS. 

1.  While  the  construction  of  roads,  in  the  vicinity  of  a  turnpike, 
established  by  charter,  will  not  be  permitted,  where  intended 
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to  diminish  thd  profits  of  such  turnpike;  yet  a  community,  in 
the  neighborhood  of  a  turnpike,  will  not  be  restrained  from 
the  construction  of  roads,  obviously  demanded  by  the  situa- 
tion of  the  country,  and  the  wants  of  the  neighborhood.— 
Hall  et  ah  vs  Ragsdah.  253 

SALARY. 

1.  In  order  to  authorise  the  comptroller  to  issue  his  warrant  ori 
the  treasury,  for  the  amount  of  a  salary,  it  is  not  necessary 
that  there  should  be  a  special,  annual  appropriation,  by  act 
of  the  legislature*— where  there  is  a  general  law,  fixing  the 
amount  of  the  salary,  and  prescribing  its  payment  at  particu- 
lar periodst — Nichols  vs  The  Comptroller.  154 

2.  Where  commissioners  of  the  State  capitol,  were  authorised 
to  appoint  a  superintendent,  who  was  allowed  a  certain  a- 
mount,  as  a  salary;  and  the  commissioners  were  limited  to 
three  years  for  the  completion  of  the  capitol — held,  that  they 
could  not  continue  the  services  of  the  superintendent,  beyond 
that  period — so  as  to  authorise  him  to  draw  a  continuance  of 

of  his  salary,  under  the  statute. — ib.  154 

SALE. 

1.  Under  a  verbal  sale,  at  a  particular  sum,  of  three  distinct 
parcels  of  land,  two  of  which  are  taken  possession  of,  by  the 
vendee,  and  a  portion  of  the  whole  sum  stipulated  to  be  paid, 
received  by  the  vendor;  a  right  of  action  does  not  accrue  in 
favor  of  the  latter,  to  recover  the  balance  of  such  sum,  for  the 
third  parcel,  not  taken  possession  of,  by  the  vendee — on  the 
ground  of  an  entire  contract. — Meredith  vs  JYaish.  59 

2.  Though  in  cases  where  mortgages  are  foreclosed  in  equity, 
the  usual  practice  is  to  decree  a  sale  of  the  mortgaged  pro- 
perty— yet  a  chancellor  (with  the  mortgagees  consent,)  may 
decree  the  property  absolutely  to  the  mortgagor. — Hunt  vs 
Lewin  and  Wyser.  138 

3*  Where  A,  being  the  agent  of  B,  contracted  verbally  with  C, 
for  the  sale  of  a  lot  of  land,  owned  by  B,  and  which  A  was 
empowered  to  sell;  and  C  went  into  possession,  and  so  con-  * 
tinued  for  several  years;  and,  in  the  mean  time  A  procured  a 
title  for  the  lot,  to  himself-^and  the  lot  was  sold  at  sheriff's 
sale,  as  A's  estate;  Chancery,  (under  the  facts,)  presumed  a 
payment  of  the  purchase  money>  and  decreed  in  favor  of  B, 
and  compelled  A  to  make  a  title  to  C;  and  cancelled  the  deed 
from  the  sheriff  to  a  purchaser  of  the  lot. —  Toney  vs  Moore.  347 

SET-OFF. 

1.  In  an  action  by  an  administrator,  on  a  note  executed  to  him, 
as  such,  the  defendant,  (the  maker,)  may  well  set  off,  an  or- 
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der,  accepted  by  the  administrator,  in  that  capacity,  and 
drawn  in  favor  of  the  maker  of  the  note,  by  a  stranger.—  Tate 
vs  Chandler.  417 

2.  Board  and  lodging,  care  and  attention  to  a  plaintiff's  ward, 
form  no  ground  of  off-set  against  such  plaintiff,  where  he  sues 
en  a  note  payable  to  him  as  an  administrator.—*©.  417 


SEVERANCE. 

1.  Parties,  defendants,  to  a  chancery  cause,  against  whom  it  is 
dismissed,  or  who  are  content  with  the  decree,  are  not  neces- 
sarily, to  be  joined  and  made  parties  to  a  writ  of  error,  taken 
by  one  defendant — nor  will  the  Court  in  such  case,  it  appear- 
ing that  they  have  no  interest,  order  a  severance,  or  compel 
a  joinder.—  Craig  vs  Carried? $  ex*or.  267 

S.  After  issue  and  verdict,  in  a  case  of  the  trial  of  the  right  of 
property,  for  two  slaves,  the  court  baa  no  right  to  sever,  and 
grant  a  new  trial,  as  to  one  slave,  and  refuse  it  as  to  the  other. 
DaU  vs  Mosely.  371 

•9.  In  such  case,  a  writ  of  error,  taken  to  reverse  the  judgment 
of  condemnation  as  to  one,  while  the  judgment  as  to  the  oth- 
er, in  reference  to  whom  the  new  trial  is  refused,  is  pending; 
held  irregular,  and  will  be  dismissed. — *o.  37} 


SHERIFF. 

1.  In  an  action  of  trespass  against  a  sheriff,  for  taking  goods,- 
he  cannot,  under  the  general  issue,  show,  that  the  goods  were 
taken  as  the  property  of  the  plaintiff's  father;  and  that  they 
were  the  property  of  the  latter,  though  in  the  plaintiff's  pos- 
session.— Davis  vs  Hooper.  23 1 

2.  An  action  of  debt  may  well  be  sustained,  jointly  against  a 
sheriff  and  bjs  sureties,  upon  his  official  bond,  for  a  failure  to 
pay  over  money  collected  by  him;  without  first  establishing 

'the  liability  and  default  of  the  sheriff,  by  a  separate  suit. — 
Governor,  use,  tf.  vs  White  et  al.  44* 

3.  In  an  action  of  debt  against  a  sheriff  and  his  sureties,  on  his 
official  "bond,  to  recovev  various  monies  received  by  him,  and 
not  paid  over;  it  is  a  sufficient  assignment  of  breach,  to  aver 
a  general  receipt  of  the  entire  amount  collected,  and  failure 
to  pay  over,  without  specifying  eaoh  particular  item  received. 

46.  44* 


SLANDER. 

1.  An  inducementf  (in  an  aetion  for  words,  charging  perjury,) 
of  the  particular  trial  referred  to,  is  not  necessary  to  be  in- 
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serted  specially,  in  each  several  count  in  the  declaration — 
such  inducement  being  made  in  the  commencement  and  re- 
ferred to  generally,  in  the  remaining  counts,  by  the  word, 
"aforesaid." — Canterbury  vs  Hill.  224 

2.  So,  a  declaration  in  slander,  upon  words  charging  one  with 
having  sworn  falsely,  before  a  justice  of  the  peace,  referring, 
in  each  count  to  the  inducement  in  the  commencement,  by 
the  words  "H".  T.  Esquire,  aforesaid*1— held^  good. — ib.  224 

3;  Words,  charging  one  with  having  sworn  a  He,  on  a  trial,  be- 
fore Esquire  T." — are  actionable,  per  se — proof  being  made, 
that  T.  was  a  justice  of  the  peace. — ib.  224 

4.  To  say  of  a  woman,  "she  is  not  chaste,  and  I  have  kept  her; 
I  have  had  criminal  conversation  with  her;'  or,  'I  have  had  sex- 
ual intercourse  with  her,"  do  not  import  the  offence  made  in- 
dictable by  the  statutes  of  this  State,  consequently  these  words 
are  not  actionable  in  this  State,  per  se. — Berry  vs  Carpenter 
tt  ux.  387 


Slave. 

1.  In  a  declaration  upon  the  false  warranty  of  a  slave,  counts 
in  case  on  the  warranty,  and  in  trover  may  be  welljoined. — 
Caldwell  vs  Wallace.  282 

2.  A  warranty  of  the  soundness  of  the  "  person"  of  a  slave,  in- 
cludes a  warranty  of  the  soundness  oi  mind.— it.  282 

3.  The  veddee  of  slave,  sold  on  a  warranty  of  good  character, 
will  be  relieved  in  a  Court  of  Chancery,  where  the  vendor 
has  left  the  State,  and  resides  without  its  judicial  jurisdiction; 

it  appearing  that  the  purchase  money  is  the  only  fund  within  . 

ihe  State;  and  that  there  has  been  a  false  warranty. —  Wyait 

vs  Cheer  et  al.  318 

4.  But,  where  a  bill,  in  such  case,  contained  no  prayer  for  gen- 
eral or  special  relief,  but  only  for  injunction  against  the  pur- 
chase fund;  the  Court  refused  a  decree  here,  and  remanded 

the  case  at  complainant's  costs. — ib.  318 

5.  A  plea  in  detinue  for  slaves,  that  the  slaves  had  been  in  de- 
fendant's possession  in  another  State,  for  four  years;  and  that 
by  the  laws  of  such  state,  such  possession  vested  a  title  in  the 
holder — held  bad. —  Carpenter  vs  Jeter. 

6TEAM-BOAT. 

1.  Acts  of  God,  or  inevitable  accidents,  which  constitute  a  le- 
gal excuse  for  the  loss  of,  or  damage  to  goods,  lost  or  damag- 
ed, by  the  sinking  or  destruction  of  a  steam  boat  or  other  ves- 
sel, must  appear  to  be  the  immediate,  not  remote  cause  of  the 
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loss  or  damage;  and  must  be  beyond  the  prevention  or  con- 
trol of  human  prudence.  — Sprotol  et  al  vs  Kellar.  38^ 
2.  Where  several  defendants  are  sued  jointly,  as  part  owners  of 
a  steam  boat,  for  a  loss  or  damage  to  goods,  occasioned  by 
the  sinking  or  destruction  of  such  boat;  part  of  them  may  be 
convicted  and  others  discharged,  according  to  the  proof  of 
their  legal  responsibility. — ib.                                     #                    382f 


SUMMARY  PROCEEDINGS. 

1.  In  proceedings,  by  motion,  under  the  statute,  against  a  con- 
stable and  his  sureties,  for  failing  to  return  an  execution,  it 
is  not  error  to  proceed  to  trial  and  judgment,  without  a  de- 
claration.—  Condry  et  al.  vs  Htnly  $  Murphey.  9 

2.  In  such  case  a  jury  is  not  essential,  unless  specially  request- 
ed by  the  parties:  but  if  one  is  impanneled  and  render  a  ver- 
dict, it  is  not  error. — ib.  9 

3.  In  proceedings  like  these,  before  a  justice  of  the  peace,  it  is 
not  error  to  render  judgment  in  favor  of  the  plaintiffs,  in  their 
firm  name. — ib.  \  9X 

4.  In  a  proceeding  by  notice,  under  the  charter  of  the  Bank  of 
the  State  of  Alabama,  to  charge  one  as  the  acceptor  of  a  bill 
of  exchange,  positive  proof  must  be  shewn,  in  the  record,  to 
have  been  made,  of  an  acceptance  by  him. —  Walker  vs  The 
Bank  of  Alabama.  ,  215' 

5.  In  such  cases,  an  allegation,  in  the  notice,  that  the  President 
and  Directors,  are  the  uthe  holders  and  owners"  of  the  bill 
of  exchange  sued  on,   is  equivalent  to  an  averment,  that  the 

bill  is  the  property  of  the  bank. — ib.  2I5; 

6.  A  judgment  by  default,  in  cases  of  this  character,  is  no  ad- 
mission of  the  cause  of  action;  and  it  must  be  proved,  (and 
entered   in  the  record,)  whether  the  judgment  be  by  default 

or  otherwise. — ib.  215' 


SUPERSEDEAS. 

1.  Where  a  judgment  at  law  has  been  superseded  by  the  or- 
dejof  a  Chancellor,  granting  an  injunction;  and  on  hearing, 
the  injunction  is  dissolved,  and  the  bill  filed  to  obtain  it,  dis- 
missed; an  appeal  taken  from  the  decree,  dissolving  the  in- 
junction, and  the  execution  of  the  usual  bond,  do  not  revive 
and  continue  the  injunction,  so  as  to  supersede  the  execution 

at  law. —  Garrow  vs  Carpenter  and  Hanrick,  adm'rs.  33$ 

2.  Where,  in  such  case,  after  the  dissolution  of  an  injunction, 
and  while  the  question  on  appeal,  is  pending,  execution  is  ta- 
ken out  on  the  judgment  at  law,  and  run  against  the  defen- 
dant— this  Court  will  not,  on  petition,  award  a  supersedeas.-— 

ib.        .  336 
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SURETY. 

1.  Sureties  to  a  bond,  given  by  a  claimant  of  property  levied  on 
under  execution,  can  not,  it  seems,  on  error  from  a  judgment 
rendered  against  them  on  such  bond  object  to  any  defect  in 
the  judgment  against  their  principal,  while  that  judgment 
remains  in  force, — Elliott  vs  Gray  for  use,  fyc.  168 

%  That  a  jury,  in  determining  an  issue  between  a  plaintiff  in 
execution,  and  a  claimant'of  property  levied  on  under  it, 
have  omitted  to  notice  a  portion  of  the  property  levied  on; 
can  not  be  objected  by  the  sureties  to  the  bond  of  such  claim- 
ant, in  a  proceeding  against  them,  on  such  bond.—- ib.  168 

.3.  Sureties  to  a  writ  of  error  bond,  executed  on  removing  a  caso 
from  one  Court  to  another,  are  discharged  by  the  execution 
of  a  new  writ  of  error  bond,  by  new  sureties,  taking  the  case 
from  the  latter  into  a  higher  tribunal. —  Winston  and  Ftmcick 
vs  Rives.  269 

4.  Thus,  where  a  cause  was  removed  by  writ  of  error,  from 
the  County  to  the  Circuit  Court,  and  there  affirmed,  and  sub- 
sequently, by  writ  of  error,  was  taken  to  the  Supreme  Court — 
it  was  held,  that  the  execution  of  a  writ  of  error  bond,  in  the 
latter  case,  operated  as  a  discharge  of  the  sureties  in  the  for- 
mer bond. — 1£.  269 

,5.  Where  A,  being  the  surety  of  B,  in  a  bond  to  two  executors, 
was  told  by  one  of  them,  that  the  principal  had  settled  the  mat- 
ter and  the  surety  need  not  trouble  himself  about  it;  held,  that 
this  was  equivalent  to  saying  the  noto  was  paid  and  discharg- 
ed; and  on  testimony  newly  discovered,  Chancery  relieved 
the  surety  against  a  judgment  on  the  bond,  after  payment  of 
the  amount  thereof,  to  the  sheriff, —  Waters  vs  Creagh%  ex'or.  410 

<6.  In  such  case,  the  complainant  having  excused  a  defence  at 
law,  by  averring  in  his  bill,  the  death  of  one  who  heard  the 
words  of  the  executor;  held,  that  the  complainant  was  not 
bound  to  state  in  his  bill  the  name  of  him  thus  present  at  the 
conversation.  —- *6.  4 1 0 

TITLE  PAPERS. 

J.  It  seems,  that  an  executor  may  maintain  detinue,  for  the  title% 
papers  of  land,  owned  by  his  testator,  without  a  special  aver- 
ment in  the  declaration,  of  his  right  to  sue. — Cummings  vs 
Tindall,  ex'r.  357 

2.  In  detinue  for  the  patents  of  several  tracts  of  land,  the  jury 
should  assess  the  value  of  each  patent  separately:  and  an 
omission  to  do  so,  is  error. — ib.  357 

TRESPASS, 

1.  In  the  action  of  trespass  against  a  sheriff,  for  taking  goods, 
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he  cannot,  under  the  general  issue,  show  that  the  goods  were 
taken  as  the  property  of  the  plaintiff's  father;  and  that  they 
were  the  property  of  the  latter,  though  in  the  plaintiff's  pos- 
session.— Davis  vs  Hooper.    '  231 

TRESPASS  TO  TRY  TITLES. 

1.  A  certificate  of  confirmation  issued  by  the  register  and  recei- 
ver of  a  land  office,  acting  as  commissioners,  under  the  act 
of  congress  of  the  8th  May,  1822,  is  competent  as  evidence  in 
the  Courts  of  this  State,  in  trespass  to  try  title  between  one 
claiming  under  such  certificate,  and  another  claiming  by  pos- 
session.— Ryder  vs  Innerarity.  14 

2.  A  declaration  in  trespass  to  try  titles,  describing  the  land,  as 
"  the  South  half  of  the  East  half  of  the  South-West  quarter  of 
section,"  &c — held  sufficiently  certain  as  to  boundary  and 
quantity. — Sawyer  vs  Fitts.  365 

3.  A  verdict,  in  trespass  to  try  titles,  that  the  jury  "  find  in  fa- 
vor of  the  plaintiff,  one  moiety  of  the  mills  claimed,  in  the 
declaration  named,"  held — not  sufficient  to  authorise  a  judg- 
ment. ~-t&.  365 

4.  A  judgment  upon  such  verdict,  that  "  plaintiff  recover  one 
moitey  of  the  said  mills  and  land,"  held,  error.— to.  365 


TROVER. 

1.  In  a  declaration  upon  the  false  warranty  of  a  slave,  coants 
in  case  on  the  warranty  and  in  trover  may  be  well  joined.— 
Caldwell  vs  Wallace. 

2.  In  aq  action  of  trover,  full  costs  are  recoverable,  notwith- 
standing the  amount  of  the  damages. — Johnston  vs  Sims.        33Q 

TURNPIKE. 

1.  While  the  construction  of  roads,  in  the  vicinity  of  a  turn-i 
pike,  established  by  charter,  will  not  bo  permitted,  where  tn- 
iended  to  diminish  the  profits  of  such  turnpike;  yet  a  commu- 
nity, in  the  neighborhood  of  a  turnpike,  will  not  be  restrain- 
ed from  the  construction  of  roads  obviously  demanded  by  the 
situation  of  the  country. — Hall  et  al.  vs  Rags  dale.  252 


USE  AND  OCCUPATION. 

1.  Under  a  parol  contract  for  the  lease  of  lands,  for  five  years, 
where  the  lessee  has  enjoyed  the  possession,  for  one  year,  the 
lessor  may  recover  in  assumpsit,  for  the  use  and  occupation 
of  the  premises,  for  that  period. — Hays  vs  Goree.  17Q 
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i    VENDOR  AND  VENDEE. 

1.  Under  a  verbal  sale,  at  a  particular  sum,  of  three  distinct 
parcels  of  land,  two  of  which  are  taken  possession  of,  by  the 
vendee,  and  a  portion  of  the  whole  sum  stipulated  to  be  paid, 
received  by  the  vendor;  a  right  of  action  does  not  accrue  in 

.  .favor  of  the  latter,  to  recover  the  balance  of  such  sum,  for  the 
third  parcel,  not  taken  possession  of,  by  the  vendee — on  the 
ground  of  an  entire  contract. — Meredith  vs  Naish%  59 

2.  In  such  case,  the  refusal  of  the  vendee   to  take  one   of  the 
parcels  of  land,  does  not  give  the  vendor  an  immediate  right 
of  action  to  recover  the  balance — the  declaration  showing  that 
part  of  the  consideration  money  was  not  due  at  the  time  of  ac-. 
tion  brought. — no  proof  of  possession  or  tender  of  a  deed. — ib.  59 

3.  Where  a  vendee  of  real  estate  who  purchases  at  an  admin- 
istrator's sale,  relinquishes  part  of  the  lands  purchased  under 
an  act  of  Congress,  and  receives  for  the  balance,  a  certificate 
of  final  payment  in  his  own  name,  which  is  about  being  fol- 
lowed by  a  grant — he  cannot  resist  the  recovery  of  the 
amount  of  a  note  given  to  the  administrator  for  such  lands, 
by  alleging  any  irregularities  in  the  proceedings  of  the  ad- 
ministrator, in  effecting  the  sale. — Lee  and  Casey  vs  White, 
adm?r.  178 

VENUE CHANGE  OF. 

1/  Where  an  order  was  made  at  one  term  for  a  change  of  venue, 
in  a  civil  case,  but  which  was  not  entered  on  the  minutes — 
held  not  error,  that  at  the  ensuing  term,  the  Court  suffered 
the  entry  to  be  made,  nunc  pro  tunc. — Davis  vs  Hooper.  231 


VERDICT. 

1%  A  verdict,  in  trespass  to  try  titles,  that  the  jury  "  find  in  fa- 
vor of  the  plaintiff,  one  moiety  of  the  mills  claimed,  in  the 
declaration  named,"  held— not  sufficient  to  authorise  a  judg- 
ment.~  Sawyer  vs  Fitts.  365 

2.  A  judgment  upon  such  verdict,  that  "  plaintiff  recover  one 
moitey  of  the  said  mills  and  land"  held,  error.— ib. .  365 

4.  After  issue  and  verdict,  in  a  case  of  the  trial  of  the  right  of 
property,  for  two  slaves,  the  Court  has  no  right  to  sever,  and 
grant  a  new  trial,  as  to  one  slave,  and  refuse  it  as  to  the  other. 
Dale  vs  Mosely.  371 

Warranty.  ' 

1.  In  a  declaration  upon  the  false  warranty  of  a  slave,  counts 
in  case  on  the  warranty,  and  in  trover  may  be  well  joined. — 
Caldwell  vs  Wallace.  282 

2.  A  warranty  of  the  soundness  of  the  "  person"  of  a  slave,  in- 
cludes a  warranty  of  the  soundness  ot  mind.-— ib.  282 

4  S  &  p.  64 
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3.  The  vendee  of  slave,  sold  on  a  warranty  of  good  character, 
will  be  relieved  in  a  Court  of  Chancery,  where  the  vendor 
has  left  the  State,  and  resides  without  its  judicial  jurisdiction; 
it  appearing  that  the  purchase  money  is  the  only  fund  within 
the  State;  and  that  there  has  been  a  false  warranty. —  Wyatt 
vb  Greer  et  al.  318 


WILL. 

1.  Where  slaves  were,  by  the  will  of  a  testator,  lent  to  a  daugh- 
ter, during  her  life,  and  on  failure  of  heirs  of  her  body,  re- 
mainder to  others;  and  afterwards,  before  the  testator's  death, 
the  daughter  married,  and  the  slaves  were  occasionally  in 
possession  of  herself  and  husband;  it  was  held  that  the  terms 
of  the  bequest  could  not  be  defeated  by  the  fact,  that  the 
slaves  had  thus  gone  into  her  possession,  on  marriage — and 
by  setting  up  such  fact,  as  a  parol  gift — it  appearing  that  all 
parties  at  the  time,  recognised  the  bequest  and  limitations  by 

the  will,  and  acquiesced  therein. — Hogan  vs.  Bell  et  ux.  286 

2.  In  a  case  where  a  testator  bequeathed  slaves  to  his  daugh- 
ter for  life,  remainder  (in  the  event  of  her  having  no  issue  of 
her  body,)  to  the  testator's  four  children — held,  that  the  inter- 
est of  the  residuary  legatees  in  the  slaves,  was  assignable, 
in  their  lives;  and  descendible,  on  their  decease,  to  their  le- 
gal representatives. — ib.  286 

3.  But  where  slaves  were  bequeathed  to  a  testator's  daughter, 
during  life,  with  a  limitation  to  her  sister  and  brothers,  in  the 
event  of  her  dying  without  heirs  of  her  body;  and  a  release 
of  the  contingent  estate  was  afterwards  made  by  two  of  the 
residuary  legatees,  to  the  daughter,  and  a  third  died  during 
her  life-time,  a  minor — it  was  held,  that  the  descent  from  the 
deceased  brother,  and  the  release  of  the  interest  of  the  two 
others,  being  valid,  vested  a  sufficient  possession  in  the  hus- 
band of  the  daughter,  to  authorise  a  recovery  by  him,  of  that 
portion  of  her  estate  in  the  slaves,  so  released  and  claimed 

by  descent. — ib.  286 


WITNESS. 

1.  Where  a  witness  was  allowed  to  be  examined  in  a  suit, 
by  a  defendant,  after  the  plaintiff  had  closed  his  rebutting  testi- 
mony, on  the  ground,  (as  expressed  by  the  Court,)  that  new 
facts  had  been  disclosed,  such  decision  held  not  revisable  in 
error. — Hutchins  vs  Childress  fy  Baker.  34 

2.  It  seems,  the  rule,  requiring  two  witnesses  to  disprove  a  re- 
sponsive denial  in  an  answer  in  Chancery,  does  not  apply, 
where  the  defendant  refers  to  facts  not  within  his  own  know- 
ledge, and  where  he  gives  no  satisfactory  reasons  for  having 
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such  knowledge  of  the  facts  denied,  as  would  justify  a  re- 
sponse in  the  negative. — Waters  vs  Creagh,  ex7 or.  410 
2.  It  seems,  two  witnesses  would  not  he  necessary  to  dis- 
prove the  answer  of  an  executor,  denying  an  allegation  in 
the  bill,  referring  to  facts  within  the  knowledge  of  a  deceas- 
ed co-executor,  where  the  respondent  is  a  stranger  to  such 
facts,  and  gives  no  explanation  of  the  manner  in  which  he  ac- 
quires information  respecting  them. — ib.                                  410 

WRIT. 

1,  The  want  of  an  endorsement  of  the  cause  of  action  on  a  writ, 
may  properly  be  plead  in  abatement.— Johnson  vs  Perry,  45 
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